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INFLATION’S VARIED EFFECTS 
on TRUSTEESHIP 


Proceedings of 16th Mid-Continent Trust Conference Emphasize 
Increased Costs to Beneficiary and Trustee . 


. oe practically all of the sixteen 
addresses presented to a record audi- 
ence of 750 attending the Mid-Continent 
Trust Conference of the American Bankers 
Association in Chicago on November 6th 
and 7th, ran the heavy thread and threats 
of inflationary pressures. Furnishing a 
thoughtful and varied diet of speeches on 
current and recurrent problems of trustees 
and their beneficiaries, with the Corporate 
Fiduciaries Association of Chicago as hos- 
pitable and capable hosts, this regional 
meeting drew representatives from 125 
cities in 22 states. 


Following the gracious welcomeby Charles 
J. Roubik of Harris Trust & Savings Bank, 
as president of the fiduciaries association, 
Robert M. Alton, of United States National 
Bank of Portland, Ore., and A.B.A. Trust 
Division president, urged that fee schedules 
be reviewed in the light of higher costs and 
pointed out that trusteeship is “one of the 
few businesses in which the increased cost 
of operation has not been matched by in- 
creased costs to the public”. Fee increases, 
however, would come with poor grace if all 
preliminary steps were not taken to renego- 
tiate old out-of-line accounts and to stop any 
existing and unjustified fee-cutting. 


The Home Front 


OSEPH M. DODGE, president of the De- 

troit Bank, warned attempts to fix the 
blame for inflation on bank credit policy 
should be anticipated by self-control of cred- 
it to consumers and emphasis on its produc- 
tive use. Dr. Howard Bowen, formerly econ- 
omist of Irving Trust Company of New 
York and now Dean of the College of Com- 
merce of University of Illinois, in apprais- 
ing the pros and cons of inflationary-defla- 
tionary forces, foresaw a nearing of the 
close of the rising price trends, calling at- 
tention to corrective influences that had 
followed other post-war inflations, 


At the banquet, John McCaffrey, pres- 
ident of International Harvester, not only 
reminded the capacity audience that Amer- 
ican dollars loaned abroad also served to bid 
up prices of goods still in short supply, but 
urged sharp emergency reduction of tariffs 
as a basis for business-like world partner- 
ship to make friendly customers instead of 
semi-resentful charity dependents. 


Inclusion of power to use principal, not 
only for emergencies but also to maintain 
“comfort, welfare and happiness of bene- 
ficiaries,” was urged by Gainer B. Jones of 
the National Bank of Commerce of Houston, 
in his discussion of estate planning, in view 
of the declining yields of blue-chip securi- _ 
ties and the reduced real income of these 
beneficiaries. 


Citing the movement toward a more gen- 
eral use of stocks as investments for a por- 
tion of trust funds, Clarence D. Cowdery 
of Boatmen’s National Bank in St. Louis re- 
ferred to their value under inflationary con- 
ditions as well as for diversity. 


Investment in Real Estate 


ISCUSSING “The Outlook for Real Es- 

tate Values,” James C. Downs, Jr., 
president of Real Estate Research Corpora- 
tion, Chicago, asserted that in this country 
there is an ideological conflict between 
those who believe that housing should be 
socialized and those who do not. Because of 
that conflict, he said, the whole area of 
housing has been tossed into the arena of 
politics so that much of the data on which 
the businessman must make his estimates 
are tinctured with the respective ideologies. 


Some factors to be considered in an 
analysis of the outlook for real estate values, 
Mr. Downs said, are the supply of housing; 
the quantitative demand; the qualitative de- 
mand; and -finally, the value of money in 
which the price of real estate is expressed, 
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Taking these factors in turn, he observed 
that the supply of houses in the United 
States has been inadequate since about 1941 
when residential occupancy in the typical 
city reached 100 per cent. Therefore, the 
question today is not to measure the demand 
in terms of occupancy, but in terms of the 
unfilled wants for housing that represent 
the shortage. 

In the face of the generally inadequate 
housing, he described the quantitative de- 
mand as expanding with extreme rapidity in 
the past several years because of a nation- 
wide tendency te make more housing units 
for every 1,000 persons; because family 
units are becoming smaller; and because of 
increased longevity, physical and economic, 
of individuals in family units. 

Ascribing purchasing power, or the value 
of money, as the true keystone of forecast- 
ing, Mr. Downs said that “except in those 
locations where blight sets in, the long-term 
value of real estate is always up.” And in 
summary, he added: “Housing is short and 
will remain short. Purchasing power will 
remain good for at least another year’ or 


even longer and for that reason there is a 
stabilized market in which you can on a 
short-term basis feel confident of your in- 
vestments in real estate.” 


Public Relations with Lawyers 


STABLISHMENT of close relation- 

ships between lawyers and trustmen 
through lectures on trust administration 
was described by Louis W. Fischer, vice 
president of the American National Bank 
and Trust Company of Chicago. 


Early in 1945, the Public Relations Com- 
mittee of the Chicago Corporate Fiduciaries 
Association suggested to the Chicago Bar 
Association a series of luncheon meetings 
at which qualified speakers might discuss 
subjects of mutual interest. It was proposed 
that experienced trustmen would present 
some of the practical problems not apparent 
to the average lawyer when drafting a will 
or trust instrument and how these problems 
might be met by appropriate language. 

A special committee of the Bar Associa- 
tion was appointed to work out a program 
which terminated in a series of lectures in 
October and November, 1946, Mr. Fischer 
related. The program for the five lectures, 
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which was planned jointly by the two com- 
mittees, started with a panel under the 
title, “You Planned My Estate, What Now?”, 
designed to present the ideal solution for an 
average estate. Participants included two 
life insurance agents (one representing the 
client), one lawyer, and one trust officer. 
The succeeding programs were: “The 
Lawyer’s Part in Avoiding Estate Shrink- 
age”; “The Irrevocable Trust—Its Use and 
Misuse”; and “Special Purpose Trusts.” 


The meetings drew capacity attendances 
and the talks were so enthusiastically re- 
ceived that a second series of meetings was 
held in the first half of this year. The topics 
were: “The Investment of Trust Funds 
Under Present-Day Conditions”; ‘Real 
Property as an Estate Asset’; “Factors to 
be Considered in Drafting a Testamentary 
Trust”; “Tax Consequences of Joint Ten- 
ancy”; and “Responsibilities Assumed by a 
Successor Trustee.” 


The chairman of the Bar Association 
committee presided at the opening meeting 
of the project and then rotated this honor 
so that each member of his committee had 
an opportunity to preside, according to Mr. 
Fischer. The speeches being limited to forty 
minutes with time allowed for questions. 
Each meeting closed by 2 P.M. Most of the 
addresses have been published in the Chi- 
cago Bar Record, giving them wide circula- 
tion. 

Another series of meetings began on 
October 27. 

In summarizing his report, Mr. Fischer 
remarked that “the lawyers have shown 
keen interest in these talks. As the attorneys 
become better acquainted with the trust 
companies and realize how helpful each can 
be to the other in better serving the public, 
we can develop a relationship with the local 
bar which should prove mutually advan- 
tageous.” 


Trust Speakers Bureau 


HE successful operation of a speakers 
bureau by the Corporate Fiduciaries 
Association of Chicago was described by 
Lynn Lloyd, vice president of the Harris 
Trust and Savings Bank, Chicago. 
“In planning a program for improved 
public relations, we decided that one good 
way to promote trust business would be to 





take advantage of the great public yearning 
to be talked to in groups, and we resolved 
to talk about the trust business to as many 
of the public as possible,” Mr. Lloyd related. 
“It takes no longer to make an effective 
presentation to fifty or one hundred club 
members than it does to make a presentation 
to one individual in his own office. In a pri- 
vate interview with a prospect, you probably 
were not invited, but sought the interview 
yourself. Your prospect may be restless, oc- 
cupied with other matters, or interrupted by 
phone calls. You do not have his undivided 
attention. Moreover, he may do most of the 
talking, and it may be about politics or his 
own business. Contrast this with speaking 
before a luncheon club where the members 
come expecting to be talked to and you do 
all the talking.” 


Mr. Lloyd stated that the Speakers Bu- 
reau is now comprised of eleven trust offi- 
cers from seven of the large banks and trust 
companies in The Loop and that the size of 
the staff will be increased as the need devel- 
ops. Since May, 1946, fifty-four addresses 
have been delivered by these trust officers 
to audiences aggregating 2,500 business 
men at Lions, Kiwanis and Rotary clubs, 
other service and business groups including 
one woman’s club. 


These talks are not presented as sales ar- 
guments but to be informative and helpful 
to the average business or professional man 
or woman of means, Mr. Lloyd said. “We 
know of a number of cases where new trust 
business has been received by various banks 
as a direct result of these talks. 


“This experiment convinces us that the 
public, whether of modest means or well- 
to-do, are at least vaguely aware of the im- 
portance and need of estate planning; but 
they don’t know where to begin. They are 
confused and poorly informed about what 
is best for them, their estates, and their 
families. They know little about what trust 
companies can do for them. In groups, espe- 
cially, they are receptive to the spoken word. 
The experienced trust officer can do much 
for himself, his bank, and his community 
by preparing and improving himself for 
this work and by seeking opportunities to 
speak before such groups.” 


Other Highlights 


ARRY B. SUTTER of Hopkins, Sutter, 

Halls, DeWolfe & Owen, Chicago, pre- 
sented an instructive critique of double tax- 
ation of dividends and proposed relief for 
much-needed venture capital, remarking that 
the present position of a risk investor is one 
of “heads the government takes most—tails 
I lose all.” Mr. Sutter’s paper will be pub- 
lished in the next issue. 

Gilbert T. Stephenson of the Graduate 
School of Banking gave copious data on the 
areas lacking in available trust service and 
pointed out those with over-abundance of 
small departments. Favoring closing out of 
uneconomic trust facilities, Mr. Stephenson 
suggested attention be given to the “com- 
bined” or mutual trust company as estab- 
lished in several cities by local banks. 


A review of successful experience and 
suggestions for administration of common 
trust funds was presented by William E. 
Anderson of the Central Trust Company of 
Cincinnati. A precautionary commentary on 
duties of successor fiduciaries was deliv- 
ered by William H. Dillon, Section Chair- 
man of the American Bar Association. The 
greater scope of service to the public 
through effective presentation and use of 
cooperative bar-trust services was drawn 
by Tappan Gregory, president of the Amer- 
ican Bar, in his banquet address. 


A parade of new scientific wonders at- 
tracted general interest as described by Dr. 
Gustav Egloff of Universal Oil Products Co. 


In the panel discussion on.New Business, 
C. Ben Leonhard of Detroit Trust Company, 
referred to the 77 replies to their recent 
survey on publicity and solicitation prac- 
tices and suggested that more institutions 
follow the practice of publishing fees since 
most people think them higher than they 
are. He also recommended emphasis on use 
of net, not just on tax savings. Thoburn 
Mills of National City Bank of Cleveland 
related the effective work of their estate 
clinic in showing the practical value of 
training as the basis of cooperative business 
development. Floyd Dwight of First Na- 
tional Bank of Minneapolis remarked the 
broader market open to fiduciaries, includ- 
ing collateral business from business insur- 
ance and pension trusts. 
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VANISHING VENTURE CAPITAL 


Lack of Compensation for Risk a Threat to Investment in Industry 


Editorial 


ATIONAL income figures compiled by 

the Department of Commerce show 
that, in 1929, government distribution of 
income (military and civilian) amounted to 
less than 11% of the nation’s private wage 
and salary distribution; in 1946 government 
salary and wage distribution had jumped 
to over 23% of similar private payments. 
The non-military expenditures of govern- 
ment alone had increased almost three-fold 
while the national income total had only 
doubled. 


A comparable trend is shown in the fig- 
ures for the “gross national product.” In 
1929, government purchases of goods and 
services equaled less than 11% of personal 
consumption expenditures; but by 1946 this 
percentage had climbed to over 21%. And 
where state and local expenditures used to 
account for almost nine-tenths of the total 
government purchases, federal expenditures 
now account for twice as much as the state 
and local. 

Individually or in business, most people 
have felt the impact of the tremendous 
transfers of buying power from private to 
State hands, via taxation. In 1929, personal 
tax and non-tax payments to local and fed- 
eral governments amounted to $2.6 billion; 
in 1946 it totalled $18.8 billion. 


HERE is another and more insidious de- 

velopment which threatens to drive 
money under the government tent. It is the 
increasing realization that the risks of in- 
vestment in corporate enterprise are not 
adequately compensated, in comparison with 
the yield and security of investment in tax- 
guaranteed government bonds. 


With the average corporation having a 
volatile market and profit character, and the 
stockholder being subject to double taxation 
of dividends, it has become a case of “Heads 
the government takes most—Tails I lose all.” 


Today, anything above a nominal profit is 
not only at the mercy of the tax-gatherer 
but the signal for attack by the militant la- 
bor unions and other political or economic 
sharpshooters. 


This is largely the result of lack of public 
and especially employee understanding of 
the simple economics of business and of the 
fact that this is a profit-and-loss economy 
which cannot be judged on a one-year basis. 
Unlike government, business cannot in- 
crease its prices (tax rates) in bad years, 
nor can it write a demand note on the peo- 
ple’s income (or savings). Unless private in- 
dustry can attract investment with a rea- 
sonable prospect of a better year-after-year 
yield or appreciation than the investor can 
secure in government bonds, money will not 
be forthcoming for either new or refunding 
capital. 


The great majority of Americans do not 
want State control or ownership of indus- 
try. But in attacking reasonable profits and 
in supporting taxation which confiscates 
the benefits of the good years and dries up 
the incomes or estates from which venture 
or equity capital can afford to come, they 
are making such ownership more likely. 


HE popular attitude toward profits— 

and toward productivity too — would 
doubtless be changed if people could be 
shown what a small difference separates in- 
dividual from State capitalism. Suppose 
every company which has averaged less 
than three per cent dividend over a period 
of years were to put this proposition to its 
employees : 


“You can get 2.9 per cent interest on 
U. S. Savings Bonds, backed by the Unit- 
ed States government and its power to 
tax every profitable industry and taxpay- 
er. In the last five years our company has 





paid dividends averaging 2.9 per cent on 
the stockholders’ investment. But we can- 
not promise to pay you even that year 
after year. 


“Which would you feel safer buying— 
this company’s stock or a government 
bond?” 
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If too many potential investors feel that 
there is not enough take-home compensation 
to make up for the risks of private industry, 
savings will more and more seek sanctuary 
in public bonds and we will—bit by bit and 
industry after industry—have invested our 
way into socialism. 


$640,000 INCOME = $100,000 ESTATE 


OST people still have no realization of 

the decimating effect of income taxes 
on the creation of personal estates. This was 
amply illustrated in a poll last July by the 
American Institute of Public Opinion, which 
disclosed that 49% of those interviewed be- 
lieved it will again be possible to build up a 
fortune like Henry Ford’s. Only 45% of all 
groups thought it impossible, and even 
among professional and business respond- 
ents only 53% shared this opinion. 

Yet the huge debt and its carrying charge 
gives little hope that the tax can be reduced 
to anything like the scale in effect during 
the days of accumulation of the Ford and 
other fortunes. And the public favors 
(53%) application of any Treasury surplus 
to debt reduction rather than tax reduction, 
for which only 38% voted in a recent poll. 


To accumulate an estate of $100,000 in 
twenty years, under present conditions, it 
would take an annual income of $32,000—a 
total of $640,000 for the twenty years—and 
the ability to keep living expenses down to 
$13,150. This is the case for a married resi- 
dent of New York with no dependents, the 
income tax take being about $13,500. 


In the more frequent situation of a New 
Yorker with annual earnings of $10,000, he 
could hope to attain an estate of only $50,- 
000 in twenty years, assuming living ex- 
penses of $5,536, since income taxes would 
take $1,950 annually. 


HESE figures, tabulated by J. S. My- 
rick, Chairman of the Board of the 
American College of Life Underwriters, il- 
lustrate the impact of income taxes far 
more than of estate taxes. But another im- 
pact, of increasing moment, is the result of 
the rising cost-of-living. 
A recent analysis made by the economics 
division of McGraw-Hill shows that it takes 


twice as large an annual income today to 
get the purchasing power equivalent of an 
investment fund that, in 1929, yielded $3,- 
000 a year. Four times the income is re- 
quired today to get buying power from this 
source comparable to that of 1914. 


Assuming living expenses of $4,000 an- 
nually (in 1929 value dollars) it requires a 
1947 income of $13,221 over a period of 
twenty-five years to obtain an income from 
investment equal to $3,000 annually in 1929 
dollars. Under 1929 conditions of income 
taxes and living costs, it would have re- 
quired only $5,267 and in 1914 only $3,075 
to accomplish this objective. 


Proposed Tax Changes 


HE Special Tax Study Committee, with 

former Treasury Undersecretary Roswell 
Magill as chairman, last month presented to 
the House Committee on Ways and Means 
recommendations for the revision of the In- 
ternal Revenue Code. Those concerning the 
Estate and Gift Tax laws would remove some 
of the thorns present in estate administration 
today. Estates of servicemen who died while 
in active service would be exempt from the 
estate tax. 


It is suggested that a single rate schedule 
be adopted for the determiniation of the estate 
tax and state credit. Gifts made more than 
two years prior to the death of the donor 
would be deemed not to have been made in 
contemplation of death. One-half of any trans- 
fers between husband and wife would be ex- 
empt from the gift tax and one-half the prop- 
erty left outright by a spouse to the surviving 
spouse would be subject to the tax. Possibilities 
of reverter, which are not contingent upon the 
donor’s death, would be included in his estate 
for not more than the actuarial value of the 
interest. 





OBTAINING MAXIMUM ADVANTAGES 
UNDER INCENTIVE PLANS 


Money Purchase Fully-Trusteed Pension Plan Preferred 


ARA WEAVER BRUBAKER, C.L.U. 


Member of Florida Bar, Pension Trust Consultant; 
Offices at Tampa, Florida and Lancaster, Penna. 


URING the excess profits tax years, un- 

der the pressure of salesmen and prior 
to issuance of regulations and clarifying 
supplementary rulings covering Section 165 
(a) of the Code as amended in 1942, thou- 
sands of corporations adopted ill-advised 
Plans that put them in “strait-jackets”— 
Plans that require some one-third greater 
contributions for otherwise equivalent bene- 
fits, or that provide employees upwards to 
35% less benefits per amount contributed— 
Plans that require employees to pay income 
taxes for advantages available without tax. 
Some misinformed experts in the field are 
still installing such monstrosities as a Pen- 
sion Plan and a Profit-Sharing Plan in the 
same company—the retirement of employees 
the objective of both Plans—in the mistaken 
belief that such procedure is necessary to 
protect the corporation during minimum 
profit years. 


It would be well to reconsider the advan- 
tages to be obtained from the Code, the reg- 
ulations and miscellaneous rulings, as here- 
inafter set forth, by selecting a Plan or 
amending existing Plans to combine the ad- 
vantages of Profit-Sharing, Pension, Trus- 
teed, Fully-Insured and Annuity Plans, 
without the restrictions and disadvantages 
of any, and yet obtain approval by the Com- 
missioner and enjoy satisfactory tax treat- 
ment. 


Profit-Sharing vs. Pension Plans 


ASICALLY, an Incentive Plan, whether 

“Pension” or “Profit-Sharing,” is a dol- 
lar at compound interest both during the ac- 
cumulation period and the paying-out pe- 
riod. Contributions for either must come 
from profits of the company. The law gov- 
erning pension contributions does not re- 
quire contributions from capital or from 
“accounts payable,” nor does it require a 


fixed level contribution. Where properly in- 
stalled, contributions under “Trusteed Pen- 
sion Plans” can be even more varied than 
those under Profit-Sharing. Therefore, why 
should the employer be placed in a “strait- 
jacket,” requiring a fixed contribution (but 
not exceeding 15% of payroll) under a 
“profit formula,” when under a “Money 
Purchase Pension Plan” the employer can 
contribute any amount desired and at such 
time as it chooses, within reason? 


Similar dollars contributed at the same 
time to either Plan will provide the same 
number of dollars for distribution. In both 
cases, the amount of benefits for a similar 
number of periodic payments or as a life 
annuity for employees will be the same. 
Either Plan can authorize distribution upon 
severance of employment, as a cushion until 
the employee secures another job. 


Under either Plan, an employee’s partici- 
pation in the amount contributed by the em- 
ployer can be weighted for years of past 
service, future service, salary or any other 
non-discriminatory factor, the principal dif- 
ference being that the credit to the em- 
ployee under Profit-Sharing is stated in 
value dollars and cents at the time of con- 
tribution, whereas under a Pension Plan the 
accumulated value of these dollars and cents 
at retirement and the amount of retirement 
it will furnish is considered. 


To illustrate: A contribution of $982.21 
to an employee, age 35, improved at 3% in- 
terest, will accumulate to $2384 by the time 
he reaches age 65. Certainly, advising an 
employee, age 35, that the employer’s cur- 
rent year’s contribution to his credit will be 
worth $2384 to him at retirement and that 
the same will provide an income of $200 per 
year for his 14% years life expectancy, has 
a greater appeal and good-will benefit than 
to advise him that the amount credited to 
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his account under the Profit-Sharing Plan 
was $982.21. 


The Profit-Sharing proponents raise the 
question: “But suppose you don’t earn 3% 
interest?” The amount actually earned, and 
not the amount assumed, will determine the 
accumulated value under either Plan. Under 
the Pension Plan, a deficit of interest is first 
credited out of the next corporate contribu- 
tion, before distribution. Any overage of 
interest is added to the corporation’s con- 
tribution prior to the distribution of cred- 
its. The resultant credits, therefore, are 
equal. 


Keeping Up Interest 


SELF-FUNDING “Money Purchase” 

Pension Plan continues in good stand- 
ing so long as the assumed interest reserve 
is maintained, even though additional prin- 
cipal contributions may be omitted during 
any year or years that the employer com- 
pany fails to show a profit. Several of the 
companies whose Plans we are servicing 
contributed during “loss” years no addi- 
tional principal but merely contributed an 
interest deficit of $100 or so, thereby main- 
taining their Plans in good standing. On the 
other hand, under Profit-Sharing, the cor- 
poration is restricted, for tax credit, to a 
definite contribution based on a fixed “profit 
formula,” but not to exceed 15% of payroll. 
No credit is obtained for a greater contri- 
bution—a lesser contribution disqualifies 
the Plan. 


Under the Pension Plan, a pension for- 
mula can be adopted which will authorize 
the value of the current year’s service (e.g., 
the amount which, if contributed annually 
as a level deposit from date of employment 
to retirement of each employee, would have 
provided the required principal), plus any 
amount up to one-tenth the present value of 
all unfunded past service. This authorizes, 
for tax purposes, an even wider spread for 
corporate contribution than do Profit-Shar- 
ing formulas. 

To illustrate: Assuming it requires $12,- 
683.91 to provide $1000 life annuity for an 
employee at age 65, that he became em- 
ployed at age 20 and was 45 when the Plan 


1(12,683.91 — 92.720—value of $1.00 per year for 44 
years improved with 3% interest, plus $1.00 at retire- 
ment.) 
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was installed, the annual service would 
amount to $136.80.1 A similar amount of 
contribution for 20 additional years, with 
interest, would accumulate to $3922.88, leav- 
ing unfunded past service ($12,683.91 mi- 
nus $3922.88) of $8761.03. 


The corporation could receive tax credit 
for the $136.80 plus (one-tenth the present 
value of $8761.03 due 20 years from now) 
$485.10 past serviée, a total contribution for 
authorized tax credit for this employee of 
$621.90. Accordingly, on 100 such em- 
ployees, the corporation could meet its em- 
ployees’ current year’s service by contribut- 
ing $13,680 and, in addition, could contrib- 
ute up to $48,510 for past service, thus giv- 
ing the corporation an authorized spread for 
contribution of from zero, or the few dollars 
that might be required in event the trustee 
failed to earn the assumed interest on the 
fund, to $62,190 in any one year, for allow- 
able tax credit. 


Now, assuming that under the Profit- 
Sharing formula, upon adoption the au- 
thorized contribution was $35,000 and the 
same credit for employees’ salaries and 
years of service was embodied in the for- 
mula: The above illustrated employee, age 
45, would be credited with $350. Under the 
Pension Plan, he also would be credited with 
$350—$136.80 to the current year’s service, 
and $213.20 on account of his past service. 
Pro rata credits from the corporation’s fu- 
ture contributions, whether such contribu- 
tions in any year be $1000 or $62,190, would 
be made. 


An additional disadvantage of adopting 
an Incentive Plan under the Profit-Sharing 
provision of the statute is the tax disad- 
vantage to the employee and the employer. 
Profit-Sharing, basically, contemplates giv- 
ing employees a vested right to a percentage 
of the company’s profits which are distrib- 
uted to the employees periodically during 
continuance of employment, or upon sever- 
ance, or after reaching retirement age. In- 
come tax liability accrues when these dis- 
tributions are made, or are available to the 
employee. If made during employment, par- 
ticularly in the case of executives, the in- 
come tax liability on such distributions add- 
ed to their salaries results in unnecessary 
tax, and materially reduces benefits. 















Employment Tax Disadvantages 


ECENTLY, Plans primarily intended 
2 a “retirement arrangements” that 
postpone distribution until retirement age 
have been erroneously adopted under the 
“profit-sharing” provision of the statute. 
Such Plans, in reality, are Pension Plans. If 
they had been installed under the “pension 
trust” provision of the statute, the employ- 
ers would have had the advantage of the 
flexible contribution privilege, and under 
the Pension Plan the employers and em- 
ployees would be exempt from Federal so- 
cial security and unemployment taxes when 
distributions are made upon severance. The 
records of many companies show that ap- 
proximately two-thirds of their personnel 
discontinue service prior to retirement age. 
Therefore, this social security matter is an 
important consideration. 


In this connection, the Commissioner has 
defined a Pension Plan within the meaning 
of Section 165(a) as: “A Plan established 
and maintained by an employer primarily 
to provide systematically for the payment of 
definitely determinable benefits to his em- 
ployees over a period of years, usually for 
life, after retirement.”? He has further 
ruled (Mim. 6165) that only plans that are 
primarily “retirement plans” and which 
provide “definitely determinable” benefits 
are exempt from social security and unem- 
ployment tax upon severance distribution. 
Even though “employee retirement” may be 
the primary objective of a Profit-Sharing 
Plan, it lacks the requirement for “definitely 
determinable benefits” that is embodied un- 
der the Pension Plan, and the inclusion of 
which would make it a Pension Plan. The 
Commissioner rules that payments to em- 
ployees who discontinue service, under a 
Pension Plan, are “incidental to and part of 
the retirement program,” and therefore 
such distributions are exempt from Federal 
social security and unemployment tax. 

Many technical advisors and counsel lack 
a knowledge of actuarial science, and are 
unfamiliar with the general and special rul- 
ings heretofore promulgated by the Com- 
missioner, which would seem to explain why 
many corporations adopt Profit-Sharing 
Plans for retirement purposes. Many em- 


2(Sec. 29.165-1(a), Reg. 111 as amended by paragraph 
(A) of T.D. 5422, 1944-I.R.B., No. 24, page 3.) 
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ployers are erroneously advised that if they 
adopt a Pension Plan they will be liable for 
contributions regardless of profits. On the 
contrary, by adopting the Profit-Sharing 
Plan, corporations are restricting contribu- 
tions according to their “profit formula.” 


Every business executive knows that 
available cash for contributions is seldom 
in direct ratio to profits. There are years 
when profits are small, yet the cash position 
makes desirable a larger contribution, and 
frequently during high profit periods busi- 
ness expansion requires the extensive use of 
available cash for other purposes. Accord- 
ingly, why not adopt or change to a Pension 
Plan which will better serve the purpose 
and, if properly executed, while allowing a 
similar over-all contribution, will permit 
contributions at such times and in such 
amounts as the corporation chooses and al- 
low the employer and employees to save 
social security, unemployment and other 
taxes? 


Fully-Insured vs. Self-Funding Plans 


HE following explains a method of ob- 

taining the higher annuity benefits 
from life insurance contracts without losing 
some 30% of the contributions and incre- 
ments arising from the “expense loading” 
under Fully-Insured Plans. This expense 
loading is necessary to offset the insurance 
company’s Federal income taxes, state pre- 
mium taxes, licenses and other state qual- 
ification taxes, agents’ commissions, and 
general operating expense, most of which 
need not be an element of expense under 
“Self-Funding” Pension Trusts that qualify 
under Section 165(a) of the Code. 


The Federal statute, as do most state 
statutes, specifically ezempts the income 
earned by the corpus of qualifying Self- 
Funding Pension Trusts from all types of 
taxes. This advantage is lost when the en- 
tire corpus is invested in life insurance con- 
tracts. Notwithstanding, many corporations, 
with trained personnel from whom a com- 
mittee could be selected to invest and rein- 
vest the funds at practically no cost, invest 
their entire contributions in individual Life 
Income at Age 65 or other types of Endow- 
ment insurance contracts, thus losing this 
advantage. Likewise, many banks with trust 
departments which, under a ruling from the 
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Commissioner obtained by the writer (P.S. 
No. 18), could act as trustee for their own 
funds at practically no cost, lose this ad- 
vantage. 


Many of these corporations and banks are 
distributing 3%, 4%, 5% or more to non- 
affiliated security-holders on their own cap- 
ital or bonds, while their employee pension 
funds are improving at less than 2% net, 
and while their employees are being forced 
to pay up to 6% interest on mortgages cov- 
ering homes they are purchasing. A number 
of the recommended Plans invest a percent- 
age of the funds in employee mortgages, 
thereby helping them acquire homes. 


Annuities—Now or Later? 


OW, Pension Plans presume payments 

to an employee for life, not for a lim- 
ited period. A trustee under the Seif-In- 
sured Plan, with an accumulation of some 
$11,920 to the credit of an employee, is un- 
able to distribute such amount, including 
interest on remaining balances, during the 
life of the employee. He has no way of 
knowing how long the employee will live. He 
can determine that this employee, age 65, 
with an estimated 14% year life expect- 
ancy, could receive from the $11,920 with 
interest a distribution of $1000 annually 
for the 14% years, at the end of which pe- 
riod the accumulation would then be ex- 
hausted. Fifty per cent, or more, will live 
beyond the 14% year expectancy, during 
which time they will continue to need sus- 
tenance. 


The trustee has another alternative. If 
then available, and subject to a possible 
further decrease in annuity rates by the 
time the employees retire 10, 20 or 30 years 
from now, he can take the $11,920 and pur- 
chase a Life Refund Annuity to net the em- 
ployee approximately $715.20 annually. The 
“Fully-Insured” proponents will point out 
that under the guarantees now available in 
combination life policies such employee 
would receive, under the 10-year certain and 
continuous option $939.77 annually for life; 
that this amounts to $224.57 greater income 
per year, $3256.27 more over a 14% year 
life expectancy; that for 100 employees this 
advantage would amount to $22,457 per 
year, over a 14% year life expectancy, an 
aggregate advantage of $325,627. 
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This is true, because Immediate Refund 
Annuities which the trustee would purchase 
when the employee retires pay approximate- 
ly $60 per $1000, whereas the 10-year cer- 
tain and continuous guarantees under a life 
insurance policy, still available, provide an 
annual pension of $78.84 per $1000 of ac- 
cumulated reserves. The “Fully-Insured” 
proponents urge that this advantage in pen- 
sions offsets the heavy loading in the com- 
bination Life Endowments at Age 65 con- 
tracts. 


The Solution 


O solve this problem a combination ar- 

rangement has been developed, using 
Ordinary Life contracts owned by the trust 
which need not be discontinued when an in- 
sured employee severs employment, which 
have the same larger guarantees for pen- 
sions, and which can be matured by a lump 
sum deposit and assigned to a retiring em- 
ployee, as needed, to provide such pension. 
The balance of the corpus can be invested 
in bonds, mortgages and miscellaneous in- 
vestments at net interest without being sub- 
ject to the some 30% expense loading in- 
volved in insurance Endowment contracts. 
To the extent authorized by the Commis- 
sioner, part of the fund can be used as bus- 
iness capital. Other funds can be loaned to 
employees to assist them in acquiring 
homes, and for investment in other worth- 
while purposes in the community. 


(This plan will be further analyzed in the 
next issue.—Ed. Note.) 


Self-paying Pension Plan 


THE NEW YorRK CITY BAR ASSOCIATION early 
this month proposed to Congress a self-financ- 
ing pension plan for every one who works for 
a living.Under the proposal as outlined by 
Rollin Browne, chairman of the association’s 
Tax Committee, an individual earning a living 
from his own services could invest up to 15% 
of his yearly earnings but not more than 
$10,000, in special government bonds to be 
held until retirement. Persons already covered 
by a pension plan would be allowed to par- 
ticipate for the difference between the invest- 
ment in the existing system and the new limits. 


Among the other recommendations made by 
the Association was an amendment of the 
present law to permit partners or individual 
owners of unincorporated businesses to par- 
ticipate in pension plans. 





HARRY WINSTON, INC. 
Estates 
Sewelry and P. rectous Shuiws 


a * * 


The firm of Harry Winston, Inc. has been for many 
years the foremost purchaser of jewel estates through- 
out the world. 


We offer the services of our experts who are especially 
qualified to appraise and purchase jewels of all types. 


REFERENCES: 


The Commercial National Bank & Trust Co. 
46 Wall Street, New York City 


Manufacturers Trust Company 
513 Fifth Avenue, New York City 


HARRY WINSTON, INC. 


New York Office: Los Angeles Office: 
7 East Slst Street 601 Jewelry Trades Bldg. 
New York 22, N. Y. Los Angeles, California 





















HE “Know Rock Island” campaign re- 
cently sponsored by the Rock Island 
Bank and Trust Company was designed to 
acquaint the citizens with the local manu- 
facturing industry that contributes much 
to the community economy. 

The situation that existed in Rock Island 
is typical of that in many communities 
throughout the country. The city is located 
in the center of a large industrial area bor- 
dered by Davenport, Iowa, Moline and East 
Moline, Illinois. Its 40,000 inhabitants have 
had little opportunity to look around and be- 
come acquainted with other commercial ac- 
tivities in the region. Expanding popula- 
tion and industrial facilities have produced 
many new businesses in the region and 
swollen former local enterprises into na- 
tional producers. 

Ray W. Osterman, president of the Rock 
Island Bank and Trust Company, felt that 
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The J. I. Case Company took advantage of the display space 
to tell the public that 5 million dollars in Case payrolls 
are distributed in the community every year. 


this situation could be capitalized and 
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KNOW YOUR CITY 


Lobby Displays Boost Local 
Industries and the Bank 
in Rock Island, Illinois 


turned into a constructive community edu- 
cational venture, and, at the same time, fit 
in nicely with the bank’s public relations 
program. The bank’s officers decided that if 
local manufacturers would cooperate, a se- 
ries of displays could be set up in the bank’s 
lobby. 

“Know Rock Island” caught on with the 
industrialists, and soon there was a waiting 
list for the display space. A permanent dis- 
play area was set up in the lobby and the 
space allotted on a weekly basis. A back- 
ground sign, “Know Rock Island Exhibit” 
sponsored by Rock Island Bank and Trust 
Co. and... .” was erected with a space for 
interchangeable cards designating the co- 
sponsor whose products were displayed be- 
low. This feature eliminated the expense of 
changing the backdrop and insured contin- 
uity of theme throughout the campaign. 

The manufacturers, whose 
products ranged from farm 
equipment and packaging 
machinery to candy and book- 
binding, prepared a layout 
demonstrating their various 
products and a brief story 
about their company. Each 
Monday morning, before 
banking hours, the previous 
exhibit was dismantled and 
the new one installed. 








Publicity for the program 
was placed in the press and 
on the air. The bank took 
full page ads in the local 
papers to announce the cam- 
paign and describe some of 
the products which had al- 
ready been on display. The 
copy listed the schedule of 
future exhibitors and their 
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Community progress and planning is publicized in the Rock Island Bank 
and Trust Company’s lobby displays. 





products, and urged the public to come in 
and get acquainted with the various indus- 
tries that made up the payrolls and products 
of their home town. 


As part of its regular advertising sched- 
ule the bank was already sponsoring a morn- 
ing news broadcast, so the name of the ex- 
hibiting firm of the week was sponsored 
along with a squib for their product. 


These “Know Rock Island” exhibits have 
proven an effective public relations tool for 
the bank. Mr. Osterman said, “We have re- 
ceived a great deal of favorable comment on 
this program, and from a public relations 
standpoint, it has proved to be of much 
value, as this type of program tends to de- 
velop a closer relationship between our 
bank, the local manufacturers, and the com- 
munity in general.” 


Singing canaries were installed to create 
a pleasant and friendly atmosphere in a 
type of institution that is usually regarded 
by the public as sedate and austere. The offi- 
cers are of the opinion that the singing of 
the canaries is much more satisfactory than 
the “canned music” used by other banks, 
and that both employees and patrons are 


more than pleased with this new addition to 
the staff. 


When the local Harvest Festival came 
around, the bank set up a unique booth in 
the town Armory, and in conjunction with 
a local concern, a battered tank in which 
a local man had served in the Battle of the 
Bulge. The tank was recognized in a rebuild- 
ing arsenal by the local veteran, and the 
bank arranged to display the relic in con- 
junction with the National Guard recruiting 
drive as a public service. 

The Rock Island bank’s record of an in- 
crease in total resources from $5 million in 
1933 to over $26 million in 1946, speaks well 
for this bank’s policies, and indicates public 
approval and appreciation of the friendly 
service rendered to customers and com- 
munity. 


THE PHILADELPHIA FOUNDATION, established 
in 1918, was administering charitable trust 
funds totalling $1,298,083 as of September 30, 
1946, according to the annual report rendered 
by Fidelity-Philadelphia Trust Company as 
trustee. Income available for distribution dur- 
ing the year amounted to $42,838 after charges 
of approximately $6,000 for expenses and com- 
missions. 
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PARTICIPATION IN COMMUNITY AFFAIRS 


CLARENCE BRAXDALE 
Security First National Bank of Los Angeles 


Excerpts from Burroughs Clearing House, November, 1947. 


UT Southern California-way officers 
O and other members of the staff of the 
Security-First National Bank of Los An- 
geles believe in the doctrine that a business, 
especially a bank, should actively partici- 
pate in community affairs. 


The bank believes in this principle for 
two simple reasons: (1) It owes it to the 
community, and (2) it is a sure way to 
make friends. 

The bank’s officers have found that 
friends are the backbone of a business. And 
business, they know, goes where it is want- 
ed and stays where it is appreciated. 

The bank participates in community af- 
fairs in the 60 or more communities it 
serves with its 124 offices and branches in 
three different ways: 

(1) A Speaker’s Bureau is maintained 
at Head Office as a clearing house for speak- 
ers on subjects of interest to luncheon clubs, 
P. T. A. meetings, conventions and the like. 
Many officers accept speaking assignments 
arranged through the Bureau. 

(2) In all communities the bank main- 
tains memberships in civic groups, service 
clubs and business organizations for staff 
geles believe in the doctrine that a business, 
members. The cost of dues is paid by the 
bank. 

(3) Branches of the bank make a special 
effort to identify themselves with all worthy 
civic-projects. Members of the bank staff 
work on Red Cross and Community Chest 
drives. The bank and its staff lend support 
to worthy community projects, such as 
rodeos, fiestas, celebrations honoring a city’s 
founding and other events for the better- 
ment and advancement of a community. 

Community projects are being revived in 
many parts of Southern California since the 
return to peace, and several branches re- 
cently participated in these events. The re- 
sults were very gratifying from a public 
relations point of view. 

Basing his views on experience in Okla- 
homa banking as well as Imperial alley, Mr. 
L. O. Bane, vice-president and manager of 


the El Centro Bank, believes that “people in 
any community look to their banks for lead- 
ership . .. these opportunities present a 
splendid medium for advertising and crea- 
tion of good will.” He also revealed: 

“We have so identified our bank with the 
Roundup that, almost without exception, 
every livestock operator coming into Im- 
perial Valley is referred to us by anyone 
they contact. The officers of our branch have 
become known to practically every man, 
woman and child in the Valley from the pub- 
licity given the Roundup.” 

The El Centro staff also shares in com- 
munity affairs by working with the 4-H 
Club and the Future Farmer Groups. Re- 
cently the staff helped the young folks to 
promote a very successful livestock sale. As 
a result, the bank received scores of expres- 
sions of appreciation from the boys and 
girls, as well as from their parents. 

Monrovia Branch, situated 15 miles east 
of Los Angeles, practically became head- 
quarters for Monrovia Day, which commem- 
orated the city’s founding. (The city ob- 
served its 6lst birthday and the branch 
bank its 60th.) 

Whittier Branch, 20 miles southeast of 
Los Angeles, after being one of the first 
business organizations to get behind a pro- 
posed city-wide celebration to commem- 
orate the city’s founding, received numerous 
compliments from customers and enjoyed 
favorable publicity in the Whittier newspa- 
pers. It proved that by co-operating and 
publicizing the event it went far in promot- 
ing good will and better customer relations. 


In all branches, members of the staff have 
found that success depends a great deal 
upon what they do outside the bank’s four 
walls as well as upon the performance of 
duties inside. 


The Security-First National feels defi- 
nitely that its program of participating in 
community affairs brings about a better un- 
derstanding between the bank and the pub- 
lic, and therefore is sound public relations. 





— THE CAPITALABOR TEAM — 


Developments which have promoted, or promise to promote, mutual 
welfare of employees, employers and providers of capital tools. 


Employees Contribute to Profit Plan 


A trend toward voluntary management con- 
cessions in the interest of better employee 
relations in developing among numerous 
smaller industrial concerns, particularly in 
the Midwest. These companies are instituting 
group insurance, profit sharing and other 
forms of employee benefits that are already 
improving labor-management relations. 


One Midwest concern that has drawn praise 
from civic and labor leaders is the All-Steel 
Equipment, Inc., Aurora, Ill., which recently 
liberalized a three year old employee’s savings 
and profit sharing plan. Under this voluntary 
plan for their 750 employees, the company 
puts $1.50 of company profits for every dollar 
contributed by employees into an old-age trust 
fund with The Northern Trust Company of 
Chicago. 


Most of the company’s employees have taken 
advantage of the liberal plan, and each re- 
ceives an account book, similar to a bank sav- 
ings book, in which he can see how much is 
entered to his credit in the ftiind with inter- 
est. The company is obliged to continue its 
150% contribution as long as profits (before 
taxes) will permit. 


Ford Employees Refuse Pension 


Ford workers were recently offered a choice 
between two contracts. One was a 7 cent an 
hour increase and the much-publicized pension 
plan. The other was the “pattern” increase 
of 11% cents plus 3% cents (for paid holidays) 
per hour. The plan was voted down by a better 
than three to one majority. To discover why 
the pension plan, hailed by many labor leaders 
as a big plum for the hourly-paid workers in 
the automotive industry, was voted down so 
decisively, an on-the-spot survey was con- 
ducted. Two definite conclusions were drawn 
from this investigation: 


1) The turn-down of the plan was not a 
rebuff to the UAW leadership which was 
almost unanimous in endorsing the plan. While 
internal left vs. right politics played a part, 
the men voted as they did for personal rather 
than political reasons. 


2) Ford workers are still hungry for a pen- 
sion. Almost universal was the comment: 
“We'll be able to get a better pension a few 


years from now.” This does not mean that 
Ford workers want pennies in their pockets 
instead of retirement pay. It simply means 
that workers don’t take just anything called 
a “pension plan.” 


Tax Deduction for “Pay” 


The Lincoln Electric Company of Cleveland 
manufactures welding equipment on a 100 per 
cent piece work basis. The average Lincoln 
workers makes $5400 a year. For fifteen years, 
the workers’ weekly pay has been slightly less 
than the prevailing wage in the area but his 
year-end bonus has roughly equaled his year’s 
earnings. All stock is owned by Lincoln em- 
ployees and their families. The bonus, totaling 
$3,000,00 a year, is accumulated through ef- 
ficiency in production. 


The Treasury Department taxed $1,600,000 
of the bonus on the ground that such rate of 
pay was not reasonable and therefore is not 
an allowable expense. The company took the 
case into Tax Court and lost the decision. But 
the Circuit Court of Appeals reversed the 
lower court in an enlightened decision which 
said in part: 


“The appraisal of the results of the tax- 
payer’s labor policy sufficiently illuminates the 
picture, even if a model of understatement in 
view of undisputed evidence that in the eight 
year period ending in 1941, the productivity 
of the individual employee, measured in terms 
of units produced, increased more than three- 
fold, the hours of direct labor required to 
manufacture a given unit was cut in half, the 
selling price of its product was reduced by 
nearly one-half, the dividends per share of 
stock were more than tripled and the earned 
surplus and undivided profits doubled. There 
was cumulative and uncontradicted testimony 
at the trial that the various elements of the 
taxpayer’s incentive system, including its high 
piecework rate, the bonus, the annuity plan 
and the trust fund were responsible for these 
results, through a high degree of labor-man- 
agement cooperation.” 


The New York Stock Exchange recently 
created the post of Director of Public Rela- 
tions and named Donald M. Hogate, a former 
General Motors Public relations man for ten 
years, to fill the post. 
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WHO KNOWS HOW TO HELP YOUR BUSINESS 


S disaibiens General Life Underwriters, thor- 
oughly trained and experienced in estate analysis and planning, 
can often help materially in making the Trust Officer’s work 
easier. Their own knowledge of the problems involved plus the 
broad facilities of Connecticut General and its technical Advisory 
Bureau combine to give the Trust Officer valuable information 


on certain phases of his client’s problems. 


Then, too, the Connecticut General Life Underwriter’s broad 
daily contacts in the field of estate planning quite naturally result 
in new business for Trust Departments. So if the card says Con- 
necticut General, make a point of seeing, ““A man who knows how 


to help your business.” 


CONNECTICUT Ay 
G Ell E % AL yo BETTER SERVICE 


LIFE INSURANCE COMPANY THROUGH BETTER MEN 
i LIFE INSURANCE, ACCIDENT AND 

HARTFORD, CONNECTICUT ; i HEALTH INSURANCE, SALARY 
ALLOTMENT INSURANCE AND AN- 

NUITIES. ALL FORMS OF GROUP 

INSURANCE ano GROUP ANNUITIES 
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DEATH, TAXES and YOUR BUSINESS 


Chapter 3: Valuation of Business Interests 


GEORGE J. LAIKIN 


In the first two chapters, Mr. Laikin outlined the difficulties resulting 
from the death of a sole proprietor, partner or member of a close 
corporation, and the pattern of purchase and sale arrangements made 
during lifetime, together with various legal questions. Here he discusses 
various methods of valuation of the business interest and their effect on 
tax values. The next chapter will cover use of insurance.—Editor’s Note. 


HAT is the decedent’s business inter- 
W x worth? How shall it be valued? 
Disputes and litigation involving surviving 
business associates, decedent’s family, and 
the tax authorities may follow if satisfac- 
tory answers are not provided to these per- 
plexing questions. The elimination of such 
difficulties is one of the prime purposes of 
the agreements under discussion. 


The valuation of the decedent’s interests 
is a business and economic problem. It re- 
quires the exercise of good business judg- 
ment. While values cannot always be deter- 
mined with exactitude, if a clear and fair 
method of determining value has been pro- 
vided, the chances of trouble and litigation 
will have been reduced substantially, if not 
altogether eliminated. 


The incidence of death is uncertain. None 
of the parties to an agreement can predict 
with certainty on whose behalf it will first 
become operative. Each would prefer to 
have the others derive the first benefits 
therefrom. Hence, in considering the provi- 
sions of the agreement and a method of de- 
termining value, each party should act in a 
spirit of complete fairness and unselfish- 
ness. 

There are no methods of valuation equally 
applicable to all businesses. A method sound 
for a service business would probably be in- 
appropriate for a manufacturing concern. 


*Footnotes will be published in the reprint edition of 
this series, available after publication of the final install- 
ment. Subscribers interested in particular citations may 
obtain them in the interim by addressing Trusts and Es- 
tates.—Ed. Note. 


Every business and industry has its own 
special problems. This discussion will, there- 
fore, concern itself with basic approaches 
and considerations. 


Book Value 


OOK value—net worth as reflected by 

the books—is undoubtedly the simplest 
approach to the evaluation of a business in- 
terest. But it can also be the least accurate 
and most unfair. Book value is rarely the 
same as actual value. It does not take into 
consideration the appreciation or deprecia- 
tion of assets, nor does it reflect the worth 
of hidden assets or of intangibles and good 
will. 

If in a given situation the use of book 
value is considered advisable, it is important 
to avoid closing books, making an audit and 
taking an inventory as of the date of death 
unless safeguards adequate to prevent dis- 
putes are interposed. Book value should 
preferably be determined as of a date pre- 
vious to death. For example, book value as 
of the close of the fiscal year preceding the 
year of death, or as of the date of the last 
periodic audit, could be used. Where period- 
ic statements are not prepared, considera- 
tion should be given to the postponement of 
determination of book value to the end of 
the year if death takes place during the lat- 
ter part thereof. This would permit book 
value closer in time to the date of death to 
be used and hence would be fairer. 


If book value as of a date previous to 
death is used, fairness might dictate that 
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there be an adjustment for profits, losses 
and drawings for the interval prior to death. 
Such adjustment may involve the taking of 
an inventory which may not only be time 
consuming and costly, but may reveal the 
existence of hidden assets in the form of 
understated inventories. A host of problems 
which should be avoided may thus be raised. 


The difficulties and dangers involved in 
adjusting as of the date of death the book 
value determined as of a date previous 
thereto can largely be avoided by the fol- 
lowing technique: The balance sheet of the 
previous date is used as a starting point. 
Certain items are accepted at the figures 
that appear thereon. Others are adjusted as 
of the date of death. Thus cash and cash 
items are taken at their face value as of the 
date of death. Securities held at death are 
taken at their then market value. Accounts 
receivable, if the reserves are inadequate, 
may be taken at 90% (e.g.) of amount 
thereof at death. Fixed assets, furniture and 
equipment could be valued at their replace- 
ment value at death, as determined by ap- 
praisers.47 Real estate could likewise be 
valued at death by appraisal. The value of 
the inventory at death would be determined 
by adding to the book value of the inventory 
appearing on the previous balance sheet the 
purchases from the date therof to the date 
of death and subtracting therefrom the 
sales as reduced by the average mark-up 
for the same period. All other items on the 
balance sheet will be accepted at the figures 
that appear thereon. 

This method of arriving at an adjusted 
book value as of the date of death is com- 
paratively simple. A complete audit is un- 
necessary. The taking of an inventory is 
obviated. Disputes as to the manner of ad- 
justing various classes of assets are avoid- 
ed. A reasonably accurate adjusted book 
value as of the date of death is obtained. 
Except for the appraisals, all adjustments 
are made by the regular outside accountant 
employed by the firm, or by one who special- 
ly engaged for this purpose. His findings are 
made final and binding upon the parties. 

If, after careful consideration, it is deter- 
mined to use book value as of the date of 
death without any adjustments, such value 
should be determined by the outside ac- 
countant and the agreement should express- 
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ly provide that his findings are to be con- 
clusive and binding on the parties. If an 
outside accountant is not regularly engaged, 
the agreement should provide for a method 
of selecting him. He might be designated 
jointly by the survivors and the representa- 
tives of decedent’s estate. He might be des- 
ignated by a trustee, by the firm’s banker, 
by a judge, or by any other appropriate in- 
dividual. Like all factors involved in the 
determination of value the method of select- 
ing the accountant should be unambiguous 
and preclude disputes. 


Good Will 


F the business is one to which good will 

attaches, then, as has already been indi- 
cated, book value is an adequate standard 
of valuation. If the good will is an insignifi- 
cant factor, or if it attaches solely by reason 
of the presence of the individual whose in- 
terest is to be purchased at death, it may be 
disregarded. Thus, in a service business, or 
in a professional practice, the good will may 
be so personal as to cease at death.*8 

In any event, unless the agreement calls 
for the separate valuation of good will it 
should expressly provide that the amount to 
be paid for decedent’s interests includes 
payment for good will. Disputes and litiga- 
tion between the parties*? and with the tax 
authorities®*® may result if this is over- 
looked. 

Good will is not simple to define or eval- 
uate.*! Its value is basically dependent upon 
the earnings and prospects of a business. 
The value represents a capitalization of 
earning power. This theory is applied by 
the Bureau of Internal Revenue.®? Under it 
the amount of earnings attributable to good 
will is computed by (1) ascertaining the 
average annual net earnings of the busi- 
ness; (2) ascertaining the value of tangible 
assets; (3) subtracting from the total net 
earnings the earnings attributable to the 
tangible property, and (4) capitalizing the 
balance. 

In applying this formula, a number of 
difficulties arise. Among them are the deter- 
mination of the proper rate of return to be 
derived from the tangibles; the number of 
years over which the earnings shall be aver- 
aged; whether the earnings shall be before 
or after taxes;>5* whether certain years 





should be excluded because they are abnor- 
mal; and the rate by which the earnings 
attributable to good will shall be capitalized. 
The determination of the proper rate of 
capitalization requires the exercise of sound 
business judgment. It has also been the sub- 
ject of much tax litigation.®4 

A less complicated method of evaluating 
good will can be used. The parties might 
simply agree that the good will is worth 
two, three, five (or any other number) times 
the average annual earnings over a given 
number of years. This method avoids the 
necessity of allocating earnings between 
tangibles and intangibles. It proves satis- 
factory and fair in many situations, partic- 
ularly where good will and other intangibles 
are more important to the business than 
fixed assets. 


In some cases it may be possible to value 
the entire business interest, instead of the 
good will alone, by the capitalization of 
earnings method. This method is particu- 
larly applicable to a service business and to 
one wherein tangible assets are not of par- 
amount importance. 


a an cesta ie RS 


Subjective Valuation 


HE method of valuation must, in the 

final analysis, depend upon the nature 
of the business. A number of objective and 
semi-objective approaches have been sug- 
gested. The subjective factors, however, fre- 
quently outweigh the objective. The agree- 
ments involve members of a close corpora- 
tion, a partnership, or a sole proprietor and 
his successor. Such business relationships 
are frequently of long standing. A close 
family relationship may also exist. The pro- 
tection of the business and surviving busi- 
ness associates is weighed against the de- 
sire to protect and benefit the decedent’s 
family. Methods of valuation frequently 
either reflect the dominant desire, or repre- 
sent a compromise of the conflicting motiva- 
tions. 


A simple method of evaluation is available 
to cover such circumstances. The agreement 
may require the parties to agree in writing 
at regular intervals as to the value of the 
business interests. It may then provide that 
the value set forth in the last valuation 


--- SELL YOUR BUSINESS TO US 


We Buy Outright 
for ALL CASH... 
Participate in... 
Expand or Reor- 
ganize Businesses 


e You may have good personal reasons now 
for attaining more liquidity, simplifying estate 
problems and relieving yourself of business cares 


and worries. Aetna, a well established and successful 
operating company, will pay cash for closely held manu- 
facturing or retail businesses . . . 


involving at least 


$200,000 and preferably $500,000 or more. We endeavor to retain your personnel. 


The Chairman of our Board has a long and varied manufactur- 
ing and sales experience and will understand your point of 
view. He will appreciate your progress, and will interpret your 
financial position and appraise your business properly and fairly. 


Address "Chairman of the Board” 


AETNA INDUSTRIAL CORPORATION 


565 FIFTH AVENUE e 


NEW YORK e 


PLAZA 3-7870 


CAPITAL AVAILABLE—OVER $5,000,000 

















520 


agreement prior to death shall determine 
the amount to be paid. The valuation thus 
determined will not differentiate between 
tangible and intangible assets. Such items 
as hidden assets, the depreciation or appre- 
ciation of values and all other factors affect- 
ing value may be reflected in the lump sum 
figure without identification. Book value will 
serve no more than as a guide to the value 
of one of the factors. Audits and inventory 
taking are avoided. Subjective considera- 
tions are weighed and reflected in the lump 
sum figure. 


The valuation arrived at under this sim- 
ple method is fair because none of the par- 
ties can possibly know on whose behalf the 
agreement will first be called into operation. 
Moreover, interests in close corporations, 
partnerships or even sole proprietorships 
are not readily saleable and do not have 
clear market values. Hence, the value ar- 
rived at by the arm’s length agreement of 
the parties is probably as fair as any. 


If under the circumstances of a particu- 
lar case, it is desirable to determine book 
value and good will separately, the simple 
method suggested above can be used with 
respect to good will alone. 


The frequency of the periodic valuations 
must depend upon the nature of the busi- 
ness. In one that fluctuates rapidly, monthly 
or quarterly valuations may be necessary. In 
others, semi-annual or annual valuations 


may be adequate. 





“Outside” Valuations 


O guard against the possibility that the 

valuation arrived at pursuant to the 
agreement may prove unfair because of un- 
foreseen circumstances, provision may be 
made permitting the decedent’s estate to 
seek an outside offer for the purchase of the 
entire business. If the outside offer is great- 
er than the value determined under the 
agreement, the survivors must either pay 
for the decedent’s interest on the basis of 
such offer, or sell the entire business to the 
offeror. 


This arrangement is essentially fair. It 
protects the estate of the decedent. At the 
same time it permits the survivors to retain 
the business by paying a higher price. If the 
outside offer represents an amount greater 
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than the survivors think wise to pay, they 
too can sell and receive the benefits of the 
high selling price.*° 


Agreements sometimes provide that there 
shall be paid for the business interest, the 
amount at which it is valued for inheritance 
tax purposes. This method defeats one of 
the indirect benefits to be derived from the 
agreement, namely, the fixing of value for 
tax purposes. The tail would be wagging the 
dog. Moreover, since disputes with the tax 
authorities with respect to valuation may 
keep the matter open for a long time, the 
purchase and sale of the business interest 
after death would be delayed. 


Where life insurance is used to provide 
funds for the purchase of the decedent’s in- 
terest, the agreement might provide that 
the value shall not be less than the face 
amount of the insurance covering the dece- 
dent. 


If under the agreement the family of the 
decedent is given an option of selling or re- 
taining the business interest, provision 
should be made with respect to profits or’ 
losses between the date of death and the 
time the option is exercised. Unless this is 
done, disputes may result. The agreement 
should either provide for an adjustment 
with respect to profits and losses, or should 
expressly state that there shall be no adjust- 
ment. In any event, the period during which 
the option may be exercised should be as 
short as possible. 


Valuation for Tax Purposes 


N important indirect benefit is the fixing 
Act values for federal estate tax pur- 
poses. Thus, not only are the basic prob- 
lems of business continuity and the protec- 
tion of the decedent’s interests provided for, 
but disputes and litigation with the tax au- 
thorities are minimized. 


The Internal Revenue Code provides for 
the valuation of all items in a decedent’s es- 
tate at the value thereof at the date of 
death,5* or at the value thereof one year 
after the date of death.5? The Regulations*®® 
provide that the “value” shall be the “fair 
market value” which is defined as “the price 
at which the property would change hands 
between a willing buyer and a willing seller, 
neither being under any compulsion to buy 














or sell.”” The fair market value is not the 
price obtainable on a forced sale. “All rele- 
vant facts and elements of value as of the 
applicable valuation date [must] be consid- 
ered...” 


The estate tax regulations further pro- 
vide,®” with respect to valuation of business 
interests, that: 


“Care should be taken to arrive at an 
accurate valuation of any business in which 
the decedent was interested, whether as 
partner or proprietor. A fair appraisal as 
of the applicable valuation date should be 
made of all the assets of the business, 
tangible and intangible, including good 
will, and the business should be given a net 
value equal to the amount which a willing 
purchaser, whether an individual or a 
corporation, would pay therefor to a willing 
seller in view of the net value of the 
assets and the demonstrated earning capac- 
ity. Special attention should be given to 
fixing an adequate figure for the value of 
the good will of the business in all cases 
in which the decedent has not agreed, for 
an adequate and full consideration in money 
or money’s worth, that his interest therein 
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shall pass at his death to his surviving 
partner or partners.” (Italics supplied.) 


Clearly, it is easier to fix value during 
lifetime through the means of an agreement 
than to meet the requirements of the regu- 
lations. Moreover, the regulations, as evi- 
denced by the italicized words, encourage 
the determination of values through the 
medium of agreements for the sale of the 
decedent’s business interest. 


The values fixed by agreement will gener- 
ally be accepted for Federal estate tax pur- 
poses.°° While the Supreme Court of the 
United States has not as yet passed upon 
this question with respect to the estate tax, 
it has considered the effect of a stock pur- 
chase agreement under the income tax law. 
It concluded that the agreement was effect- 
ive in pegging the value of the shares for 
income tax purposes. Helvering v. Salvage, 
297 U. S. 106 (1936) .® ; 


In Spitzer v. Comm., 153 F.(2d) 967 
(C.C.A. 8th, 1946) which involved the val- 
uation of stock for gift tax purposes, the 
court considered the effect of an agreement 
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for the purchase and sale of a decedent’s 
interest at death. This agreement not only 
limited the price, but also the classes of 
people to whom and the circumstances un- 
der which the stock could be transferred 
during lifetime. The court stated: 


“We think it must be said that the con- 
tract relied on by petitioner tended to de- 
press the fair market value of the stock at 
the time of the gift by limiting the class 
of prospective purchasers, by depriving 
holders of voting power and of the right to 
pledge the stock, and by subjecting them 
to the risks of the death or retirement of 
the holder from whom the stock was pur- 
chased, and to the chance of his consent to 
repurchase by the corporation at a value 
which conceivably might be less than the 
intrinsic value of the stock.” (Italics sup- 
plied.) 

In order that the value fixed pursuant to 
the purchase-sale agreement be accepted, 
the agreement must restrict the disposition 
of the interest during lifetime as well as at 
death. Thus, in Estate of Hoffman v. Comm.., 
2 T.C. 1160 (1943), the survivor was given 
an option to purchase the decedent’s part- 
nership interest, but there were no restric- 
tions against the transfer of that interest 
by her during her lifetime. The court re- 
fused to accept the lower valuation deter- 
mined pursuant to the agreement, but taxed 
the business interest at the full value. The 
court said: 

“. . . we are of the opinion that while 

a bona fide contract, based upon adequate 
consideration, to sell property for less than 
its value may fix the value of the property 
for the purposes of the estate tax, a mere 
gratuitous promise to permit some favored 
individual, particularly the natural object 
of the bounty of the promissor, to purchase 
it at a grossly inadequate price can have 
no such effect.” (Italics supplied.) 


The same view was taken in Estate of 
Mathews v. Comm., 3 T.C. 525 (1944) where 
there were no restrictions against the sale 
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or disposition of the shares during lifetime 
and the court refused to limit the value to 
the option price.®2 On the other hand, in 
cases where there were effective restrictions 
against the transfer of the interests, the 
values under the agreement were accepted. 
Estate of Mitchell v. Comm®; Wilson v. 
Bowers; Comm. v. Bensel®; Lomb v. Sug- 
den.®* In Estate of Childs v. Comm., 147 
F.(2d) 368 (C.C.A. 3rd 1945) the court, in 
view of the restrictive agreement, accepted 
the option price of $10 instead of the actual 
value of $100 a share. 

Thus, it may be fair to say that the value 
determined by the parties to an agreement 
will be controlling where there is a restric- 
tion on the disposition of the business in- 
terest during life as well as after death, and 
where the agreement precludes a sale during 
lifetime at a price higher than that payable 
at death. : 


Finally, the effect of Section 811(j) of the 
Internal Revenue Code should be considered. 
Under this section, the value of the business 
interest may be “pegged.” Section 811(j) 
permits the estate of a decedent to be val- 
ued as of a date one year after death. If 
within the year, any estate asset (eg. a 
business interest) has been sold, such asset 
must be valued at the amount for which it 
was sold. Hence, if a business interest is 
actually sold during the year after death, 
the selling price will “peg” the value for 
estate tax purposes. 


Clearly then, wise business men will cope 
with problems of valuation before it is too 
late. Tax troubles will be minimized. The 
decedent’s family will be assured fair pay- 
ment for the business interest. The surviv- 
ing business associates will be protected. 


THE 29TH MID-WINTER TRUST CONFERENCE of 
the Trust Division, American Bankers Associa- 
tion, will be held at The Waldorf-Astoria in 
New York on February 9, 10 and 11, 1948. 
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N the light of the growing numbers of 

trustmen, life underwriters and invest- 
ment counsel who are engaging in estate 
analysis and planning it seems to me fitting 
at this time to devote some attention in this 
column to the important matter of the ac- 
tual or alleged practice of law without au- 
thorization. 

It is noteworthy that more and more local 
Bar Associations, as well as state bodies 
along with the American Bar Association, 
are, through their respective unauthorized 
practice committees, becoming increasingly 
militant against the practice of law by non- 
members of the Bar and are directing some 
of their activity against those who do es- 
tate planning. 

Having a strong regard for the objectives 
of protecting the public against incompetent 
and uninformed legal advice, and of safe- 
guarding the prestige of the Bar, I have 
seized every opportunity to discuss this mat- 
ter with unauthorized practice committee- 
men for it seems to me that more attention 
is being devoted to recriminations by lay- 
men as well as by attorneys, than to the 
working out of a practical solution, which 
would protect all who are involved, particu- 
larly those who suffer from the practice of 
law by unqualified persons—regardless of 
whether or not they are members of the 
Bar. No intelligent layman will deny that 
the law is necessary and should be enforced, 
provided that the purpose of such enforce- 
ment is to implement the attainment of its 
aforesaid objectives. 


NOT inconsiderable amount of unau- 
thorized law practice is done by non- 
members of the Bar because they do not 
know what it is nor have the various local 
Bar Associations made an effort to inform 
them. It is very much like the mother who 
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called to her daughter to “go upstairs and 
see what Johnny is doing and tell him not 
to.” 


Broader and better results in eliminating 
unauthorized practice will, I believe, be ac- 
complished by educating the non-members 
of the Bar than by police work. This is not 
to say that such police work will not ever be 
necessary, but rather it is a suggestion that 
there is only bewilderment on the part of a 
violator if he does not know why he is a 
transgressor or how he is transgressing. 


Unfortunately, the members of the Bar 
seem to have no common concept of what is 
or is not unauthorized practice, nor, in fact, 
can one obtain the same definition from two 
or more members of an unauthorized prac- 
tice committee. 


HAVE the temerity therefore to suggest 

that the various Bar Associations define 
the unauthorized practice of law as it per- 
tains to estate analysis and estate planning 
in terms of: (a) the obligation to estate 
owners and their beneficiaries; (b) the rela- 
tion of the non-member analyst or planner 
and the attorney to each other; and (c) 
their respective functions as they relate to 
their individual or joint responsibility for 
the security of those who will be dependent 
upon the estate. 


On the assumption that attorneys, trust- 
men and life underwriters agree that each 
can render a more complete and effective 
service to the estate owner when their re- 
spective recommendations are predicated on 
an analysis of his estate, I offer the follow- 
ing solution to the problem of complying 
and enforcing compliance with the prohibi- 
tion against the unauthorized practice law. 
In the opinion of many members of the Bar, 
including committeemen, it assures the at- 




















tainment of both objectives of the law: pro- 
tection of the public and safeguarding of 
the attorneys’ prestige. Here is an answer 
which has been and is being proved in a sub- 
stantial number of communities: 


(1) The acceptance of the philosophy of 
the TRINITY OF PLANNING PROP- 
ERTY TRANSFER which is restated here 
(with slight alterations) as follows: 

The planning for the transfer of property 
possess these three aspects: 

THE ECONOMIC which deals with 
the mathematics of the estate, is an 
arithmetical interpretation of the opinion 
of the estate owner’s attorney and in- 
volves the consideration of capital and 
purchasing power. 

THE LEGAL which involves (a) inter- 
pretation and application of law in defin- 
ing any given situation which must be 
expressed arithmetically; (b) selection 
of corrective procedures that conform to 
current laws and legislative trends and 
to the economic requirements of the es- 
tate and its beneficiaries; and (c) im- 
plementation of the selected procedures. 

THE ADMINISTRATIVE which in- 
volves (a) consideration of corrective 
procedures in terms of their administra- 
tive practicability and efficiency and (b) 
operation of the estate plan after the 
death of the estate owner. 

(2) An acceptance of the philosophy that 
these three aspects and the functions of the 
life underwriter, the attorney, the trust offi- 
cer, (and any other advisers who may be 
used) are interdependent; that a disservice 
is rendered to beneficiaries and the estate 
owners unless such advisers collaborate. 

(3) That, when authorized by the estate 
owner to make an analysis of his estate, the 
layman analyst will require authority or 
direction to consult with the attorney of the 
estate owner before beginning his analysis 
and from time to time while it is being 
made, to the end that his report will be an 
arithmetical interpretation of such attor- 
ney’s opinions. 

(4) That, in accordance with such au- 
thority, the analyst may contact the estate 
owner’s attorney and with him organize 
their joint cooperative work in behalf of the 
estate owner, 


(5) That, upon completion of the analy- 
sis, a joint conference be had among all ad- 
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visers with or: without the estate owner 
present (preferably with) for the purpose 
of selecting corrective procedures for his 
consideration, 

(6) That there be an agreement between 
the attorney and analyst as to how, where, 
in what form and by whom the report (for- 
mal or informal) shall be submitted to the 
estate owner. 

A functional program is vastly superior 
to discussion or argument. I emphatically 
believe that if the foregoing procedural 
code is faithfully followed by members and 
non-members of the Bar, controversy with 
respect to the unauthorized practice of law 
will be reduced to a minimum and those 
whose interests are paramount will be better 
served. 

Lastly, I venture to suggest that local Bar 
Associations and non-member estate ana- 
lysts, i.e. trust officers, accountants, invest- 
ment counsel and life underwriters, join in 
the formation, adoption and enforcement 
of such a code. 

I would welcome comments and sugges- 
tions on this proposal. 
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ESTATE PLANNING in 
COMMUNITY PROPERTY STATES 


GAINER B. JONES 
Vice President and Trust Officer, National Bank of Commerce, Houston 


HE formulation of an estate plan re- 

quires a reasonably accurate estimate 
of the death taxes. Since it is impossible to 
determine the debts and other deductions, 
or to foresee the values that will be given 
the assets of the estate at death, such an 
estimate is always difficult. The problem be- 
comes further involved when there is a 
doubt as to what proportion of the value of 
assets is taxable to an estate, as is frequent- 
ly the case where property is held in joint 
tenancy or in community. 

Normally under the community property 
system that property which belongs to each 
spouse before marriage, as well as all prop- 
erties thereafter received by such spouse by 
gift, devise, or descent, is separate property 
and may be dealt with by the owner in much 
the same manner that a person may deal 
with his individual property in a common 
law state. The property acquired by the 
husband or wife during marriage, which is 
not separate property, becomes the prop- 
erty of the community and belongs to the 
spouses equally. Income from community 
property is community property. Both the 
husband and the wife have the power of tes- 
tamentary disposition over their respective 
undivided interests in the community estate. 


Under the Revenue Act of 1942, there is 
included in the gross estate of a decedent 
for estate tax purposes the entire commun- 
ity interest held by the decedent and his 
surviving spouse, except such part thereof 
as may be shown to have been received as 
compensation for personal services actually 
rendered by the surviving spouse, or de- 
rived originally from such compensation or 
from separate property of the surviving 
spouse. In no case shall such interest be less 
than the value of that part of the commun- 
ity property which was subject to the dece- 
dent’s power of testamentary disposition. 
Thus, where the entire community is attrib- 
utable to the husband and he dies first, the 


From address before Mid-Continent Trust Conference, 
Chicago, Nov. 1947. ; 


entire community will be included in his 
estate for estate tax purposes. While in the 
same case, if the wife should predecease her 
husband, one-half of the community will be 
taxed to her estate. 


Under this act the husband and wife in 
the community property state are subjected 
to a heavier estate tax burden than are the 
common law spouses. Although the share of 
the surviving spouse is subject to the lien, 
and the tax must be paid out of the estate 
as a whole, apportionment of the tax burden 
between the interests of the two spouses. is 
left to the state. Where the entire commun- 
ity is attributable to the husband the 
amount of the tax may exceed the value of 
his share. 


The Liquidity Problem 


NSURANCE is often the solution to the 

liquidity problem, but while it makes 
cash available at death, it also increases the 
tax. Where the wife has independent means 
a common solution is to have her purchase 
insurance on the life of the husband and pay 
the premiums out of the income from her in- 
dividual property. In common law states, at 
any rate, the proceeds of the insurance are 
not taxable to the husband’s estate if he 
holds no incidents of ownership in the in- 
surance and he does not pay the premiums 
either directly or indirectly. Where, as in 
some of the community property states, the 
income from the wife’s separate property is 
community and the husband is the manager 
of the community this device may not effect 
a tax saving. Section 811(g) (4) of the In- 
ternal Revenue Code defines “Incidents of 
Ownership” to include incidents of owner- 
ship as manager of the community. While 
there is no court decision on the point, a pos- 
sibility exists that such insurance will be 
taxed as a part of the community at the hus- 
band’s death where, under the state rule, 
the income from separate property and in- 
surance purchased with such income is com- 
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munity, and as such is subject to the man- 
agement of the husband. 

Buy and sell agreements with associates 
and partners in business may be the answer 
to the liquidity problem. Such agreements 
are frequently funded with life insurance 
and may fix the value of the customer’s in- 
terest in the business at his death. When the 
principai asset of the estate is stock in a 
substantial corporation and its sale is not in 
accord with the objective of the plan, a pos- 
sible solution is the issuance of preferred 
stock, or other non-voting securities which 
can be sold before or after death to provide 
the required liquidity, thereby enabling the 
family or the testamentary trustee to retain 
the voting stock. 

In a substantial community estate pro- 
vision must be made for the payment of tax- 
es at-the death of the wife as well as at the 
death of the husband. The solution of these 
problems is rendered more difficult by the 
rule that where after the death of one 
spouse, the survivor’s interest in the com- 
munity is sold, the cost basis in determining 
gain or loss to the surviving spouse for in- 
come tax purposes, is the cost of such inter- 
est to the community, and not the value at 
the death of the deceased spouse. Such a 
rule frequently results in high income taxes 
when it becomes necessary to sell the prop- 
erty of the community survivor to pay the 
death taxes. 


Inter Vivos Gifts 


HEN the circumstances of the cus- 
tomer will permit, inter vivos gifts, 
either outright or in trust, may contribute 
materially to the attainment of the objec- 
tive of the plan. They should be prompted 
by motives associated with life. The reduc- 
tion of income taxes, the reduction of state 
property taxes, the establishment of chil- 
dren in business, and the financial assistance 
of relatives have a!l been held to be motives 
associated with life. If the impelling motive 
in making a gift is associated with thoughts 
of death the gift will be held to have been 
made in contemplation of death, and the 
property transferred will be taxed to the 
donor’s estate for estate tax purposes. 
In common law states gifts to the wife 
frequently reduce death taxes by dividing 
the family properties between the spouses, 
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and effect a saving in income taxes as well. 
All gifts of community property are consid- 
ered to be gifts of the husband, except that 
gifts of such property as may be shown to 
have been received as compensation for per- 
sonal services actually rendered by the wife 
or derived originally from such compensa- 
tion, or from separate property of the wife, 
are treated as gifts of the wife. Thus a gift 
made to the wife out of the community, a 
one-half interest of which is already vested 
in her, is taxed as though it has been made 
from the separate estate of the husband. 
While such gifts may reduce taxes at the 
husband’s death by transferring assets out 
of the community, they may result in a ma- 
terial increase in the wife’s estate tax, for 
one-half of the community will be taxed to 
her estate in any event. The saving in in- 
come taxes is largely eliminated since in the 
usual case most of the family income is com- 
munity property, and is, therefore, divided 
between the spouses for income tax pur- 
poses. 


Testamentary Trusts 


ENERALLY in community states the 

husband may place his separate prop- 
erty and his half of the community estate in 
a testamentary trust and save the second tax 
just as a husband in a common law state. 
But since the entire community will be in- 
cluded in the husband’s estate for tax pur- 
poses where he dies first it is obvious that 
when the estate is a large one the entire 
community must be used if the taxes are to 
be paid and adequate provision made for the 
security of the family. In Texas, and several 
other community property states, the hus- 
band by will may undertake to dispose of the 
entire community in which event the wife 
must elect within a reasonable time after 
the husband’s death to take under the will 
or to claim her half of the community prop- 
erty. 


If the husband has provided for a testa- 
mentary trust of which the wife is the life 
tenant, the latter is likely to accept the will, 
particularly if she has been thoroughly ad- 
vised and consulted during her husband’s 
lifetime, and has concurred in the plan. In 
such a case at the wife’s death there will be 
no second tax on the husband’s estate, but it 
is possible that the portion of the trust es- 





tate derived from the wife’s interest in the 
community will be taxed to her estate at her 
death, for by taking under the will the wife 
has in effect contributed her interest in the 
community to a trust in which she has the 
right for life to the possession or enjoy- 
ment, or the right to the income. 

There is no controlling regulation or court 
decision on the point. As yet there is no cer- 
tainty that the wife’s contribution to the 
trust will be taxed at her death. Equity and 
common sense indicate that it should not be. 
In any event only that part of the trust es- 
tate derived from the wife’s interest in the 
community can be taxed at her death. Where 
the state rule apportions to the interest of 
the surviving wife a substantial part of the 
estate tax upon the community, the contri- 
bution of the wife to the trust may be so re- 
duced that the second tax will be small or 
non-existent. An election by the community 
property wife to take under such a will may 
also raise the question as to whether, by her 
election, she has effected such an exchange 
of unlike properties that any gain resulting 
therefrom will be subject to income taxes. 


Disbursements to Life Tenants 


OR years the emphasis has been upon 

plans which prefer the life tenant over 
the remainderman such as: (1) the gross 
income plan, under which the entire gross 
income of the estate is paid to the life ten- 
ant and expenses and costs are charged to 
the principal; (2) the minimum income 
plan, under which the life tenant period- 
ically receives the net income of the estate 
or a fixed amount, whichever is the greater; 
(3) the percentage plan, whereby the 
amount of payments to the life tenant is de- 
termined by the value of the assets of the 
estate; and (4) a plan whereby the trustee 
is authorized to invade the principal under 
specified conditions, such as emergencies or 
the education of children. 


In view of the inflationary tendencies 
which we are now witnessing, and the pos- 
sibility that they may continue or recur 
later as a result of some unforeseen catas- 
trophe, it may be advisable for trustors to 
go even further and grant to trustees the 
power to disburse to the primary benefi- 
ciaries any part or all of the principal of 
trust estates when, in the discretion of the 
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trustee, such beneficiaries require addition- 
al funds not only for emergencies or other 
special reasons, but for the comfort, wel- 
fare and happiness of the beneficiaries as 
well. This may be done under present laws 
without sacrificing the saving of the second 
tax. While it is the trustee’s function to con- 
serve estates, not to dissipate them, usually 
the primary objective in conserving an es- 
tate is the welfare and happiness of the 
trustor’s family, and the trustee should have 
the power to apply the assets to that end 
when necessary. 


Retention of Testator’s Assets 


HE declining yield of prime securities 

has materially reduced the income of 
beneficiaries, and as a result there appears 
to be a growing tendency on the part of cus- 
tomers to look with disfavor upon a plan 
which envisions the sale of assets of proven 
value and the reinvestment of the proceeds 
in low yield market securities. 


Corporate trustees have hesitated to re- 
tain indefinitely, many valuable assets of 
estates because of the difficulty of adminis- 
tering them, or because of their speculative 
or wasting character. The demands of cus- 
tomers and the needs of beneficiaries have 
induced some corporate trustees to change 
their attitude with respect to a number of 
these assets which they formerly considered 
inappropriate for trust accounts. For exam- 
ple, it is common practice for corporate 
trustees in the Southwest, and, I am in- 
formed, in other sections of the country 
also, to retain mineral royalties in trust ac- 
counts. Scientific advances and conservation 
measures have reduced the speculative char- 
acter of such holdings. Given adequate pow- 
ers there appears to be no compelling reason 
for a trustee to dispose of them. 


An increasing number of corporate trus- 
tees will now retain in a trust account a sub- 
stantial or controlling interest in a closely 
held business when they are provided with 
what they consider proper safeguards. With 
careful planning and close attention to the 
trustee’s powers the hazards of such a trus- 
teeship can be reduced.! 


When it is contemplated that an estate 


‘See Gilbert T. Stephenson, “Businesses in Estates and 


Trusts,” Study in Trust Business No. 18, Third Series, 
published in June 1947 Trust Bulletin. 
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will contain unorthodox investments, the 
corporate trustee should require that there 
be embodied in the estate plan those ar- 
rangements and devices which will best 
serve to reduce the hazards of the trustee- 
ship, and that the instruments which imple- 
ment the plan contain broad and specific 
powers which leave no doubt as to the au- 
thority and liability of the trustee. 


Plans Should Be Flexible 


O plan, regardless of the care and wis- 

dom with which it has been prepared, 
can fully anticipate the changes which the 
future will bring. During the customer’s 
lifetime he should commit himself irrev- 
ocably only after the most mature consid- 
eration, and after his death the plan should 
allow to the persons to whom the care and 
disposition of his estate have been entrusted 
the widest discretion and freedom of action. 
The tendency for trustors to be more liberal 
in the latitude which they have allowed their 
trustees should be encouraged and acceler- 
ated in present day plans. 


One valuable aid to flexibility is the lim- 
ited power of appointment. No man can 
know the needs of his family, or conditions 
generally as they will exist when his trust 
estate is distributed years later. He may, 
however, empower his wife, his child or 
some other trusted person to direct the dis- 
tribution of the estate within a class limited 
to the spouse of the trustor, the spouse of 
the donee of the power, the descendants of 
the trustor or his spouse other than the do- 
nee of the power and the spouses of such 
descendants, the descendants of the donee 
or his spouse and charities. There is no es- 
tate tax on the transfer resulting from the 
exercise of such a power. The class to which 
the beneficiaries are limited appears to be 
broad enough for the needs of most. In fact 
many customers insist that the beneficiaries 
of the power be limited to their direct de- 
scendants. 


PITTSBURGH LIFE INSURANCE AND TRUST COUN- 
CIL’s guest speaker, Deane C. Davis, vice pres- 
ident and general counsel of the National Life 
Insurance Company of Vermont, discussed 
“Business Insurance” at the first meeting on 
October 28th. ; 
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[The first section of Mr. MacNeill’s ex- 
cellent paper was devoted to a review of the 
“School for Trust Customers,” conducted 
by The Simsbury (Conn.) Bank and Trust 
Co., and the “Forum Discussions” held by 
the Mercantile National Bank of Dallas. As 
mentioned by the speaker, these techniques 
were reported in the February 1946 and 
1947 issues of Trusts and Estates, and 
therefore the major portion of Mr. Mac- 
Neill’s discussion of them is omitted here. | 


HE total cost of producing the Dallas 

discussions was approximately $900. 
The sum-total of attendance at the four 
meetings was 817. About 350 took the whole 
course. The average length of the sessions 
was at least an hour and a half. Dividing 
$900 by 817, we get $1.10 per person per 
meeting; or 75c an hour for voluntary lis- 
tening to intensive preachment of trust 
gospel on the part of 350 people, including 
leading attorneys and insurance underwrit- 
ers and men and women of substantial 
wealth from near and far. Taking into con- 
sideration that most of the people who at- 
tended the Simsbury meeting were of rel- 
atively modest means, the 40c per hour cost 
at Simsbury might be rated actually more 
expensive than the Dallas 75c in terms of 
money-value represented by the _ partici- 
pants. 

One item omitted from the foregoing was 
the cost of the booklet which contained the 
reporter’s transcript of the Dallas proceed- 
ings. Three printings were made of this, as 
the demand mounted: a total of 2,000 copies, 
costing about $1,100, which were distrib- 
uted to all who had requested tickets to the 
lectures, and to many other individuals, at- 
torneys, insurance underwriters and corre- 
spondent banks. It is properly omitted from 
the per-person-per-hour computation be- 
cause it represents an entirely different 
method of advertisement: one reaching a 
wider audience, but with less intensity. 





From address at first annual conference of Trust Divi- 
sion, New York State Bankers Association, Oct. 24, 1947. 





TECHNIQUE of TRUST FORUMS 


EARL S. MAacNEILL 
Trust Officer, The Continental Bank & Trust Company of New York 





In Simsbury it was bank personnel, in 
Dallas the lawyers and insurance men, 
whose keen interest was selected for cita- 
tion as a collateral benefit derived from the 
meetings. In the case of Simsbury, it may 
be assumed that the local market among 
attorneys and underwriters was not a large 
one; the stimulation of interest within the 
bank’s own walls was the important thing. 
In this respect, I would suggest (based on 
my personal impressions of it) that the 
Dallas experiment revealed a weakness: 
there appeared to be no notable attendance 
by the bank’s general officers and directors; 
and the employees who assisted at the meet- 
ings were mainly from the trust depart- 
ment. This is typical, I suppose, of large 
banks. If some large bank would depart 
from type in this respect, some day, it 
would be a most heartening development to 
trust officers. 


Bound Brook Plays a “Singleton” 


AST winter two smaller banks in North- 
pol New Jersey entertained the idea of 
a one-meeting Forum, not so much shying 
away from the work and expense involved in 
the preparation of a series of meetings, as 
believing that the protracted series made too 
much demand upon the time and attention 
of their customers. First to make the exper- 
iment was the First National Bank of 
Bound Brook. 


Bound Brook has a population of about 
9,000; is 30 miles from New York. It is not 
primarily a commuting town, for it has a 
number of industries and therefore is self- 
contained. The bank has $12,068,000 re- 
sources; a staff of 36 people. As in the case 
of Simsbury, the Forum was not a trust de- 
partment operation but a promotion by the 
whole bank. William M. Backer, the Exec- 
utive Vice President, literally spark-plugged 
the affair. Directors and every one of the 
bank’s officers and employees took active 
part; and the wives of the directors, and 
the wives—and husbands—of the officers 
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and employees. So happy was the spirit of 
the thing that I recall one of the directors 
saying to me, “I never knew it was so much 
fun to run a bank.” 


The invitation was in the form of a print- 
ed card, which went to a list of 1,260 people: 


The Board of Directors 
of 
The First National Bank of Bound Brook 
invites you to 


A Trust Forum 
with Dessert and Coffee 


Wednesday evening, February the twenty-sixth 
at seven-thirty o’clock 
Elks Building on Second Street 


R.s.v.p. 
George E. Perkins 
Trust Officer 


Note the cautious description of the 
event: “A Trust Forum, with Dessert and 
Coffee.” My initial reaction to this was du- 
biety—or perhaps it was hurt vanity. As 
the imported performer of the evening I 
was quite definitely overshadowed by the 
Dessert and Coffee; besides which I was to- 
tally disguised under the anonymity of “A 
Trust Forum.” Perhaps the genius of the 
announcement lay in the fact that customers 
ealled, asking, “What is a Trust Forum?” 
This gave opportunity for oral explanation; 
and, indeed, much of the advertisement of 
the meeting was by word of mouth. If suc- 
cess is proof of rightness, the method is to 
be commended, for 269 people came. 


In all truth, the concept of a Trust Forum 
probably was subordinate, in the minds of 
the planners, to the concept of a community 
event: the whole bank making itself host to 
the business and monied community of 
which it was the banking center. It was a 
social outpouring of husbands and wives... 
merchants ... commuters... manufactur- 
ers ... professional people. They were the 
Main Street of the town. With them the 
bank had already established the personality 
of a community host: for it had sponsored 
several previous entertainments—not lec- 
tures or forums, but Christmas parties and 
the like. 

Certainly, this quality of host-personality 
was an important contributing factor to the 
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success of the affair. A second factor was 
the technique of serving refreshments dur- 
ing a social hour preceding the Forum. 
(This was not done at the Simsbury and 
Dallas meetings.) The audience was warmed 
up by such simple stimulants as coffee and 
good food and good neighborly talk. The 
staff was warmed to a glow of good works. 


A third factor was the form the presen- 
tation took. It was called, you will remem- 
ber, a Forum; and I surmise that most of 
the audience had in the background of their 
minds the picture of a Forum as a gathering 
in which they might have something to say. 
Such was the concept—and hope—of the 
planners of the affair. “Hope,” I interject- 
ed; because anyone who has had responsi- 
bility for a public meeting will testify to 
his pleasure when the audience has supplied 
self-measurement of its interest by asking 
questions and offering counter-views; he 
knows, then, that the meeting was a success. 


At Simsbury and Dallas the approach was 
leisurely; the audience could be given 
straight education first, then questions 
might naturally come. Here the problem was 
to get the audience taking part as quickly 
as possible. In planning the meeting with 
Mr. Backer, the method I had used at Dal- 
las was discussed; it seemed worth taking a 
chance on for our single meeting. It worked 
even better than we had expected. Despite 
the surprisingly vast size of the Elks Hall 
and the seemingly unmanageable size of the 
audience (well over 300, including the 
bank’s own people) it came under control at 
once. The President, Loren Wood, by his 
introduction created a genial mood, which 
was maintained throughout the meeting. 
The audience responded with no embarrass- 
ment whatsoever to requests for data; they 
took as much interest in the relatively sim- 
ple estate plan, under blackboard develop- 
ment, as if it concerned their own families 
—which, in a way, it did, since they had 
contributed the basic elements in large part 
out of their own experience. Questions came 
without invitation; and when the meeting 
came to an end, it was not because of any 
yawning on the audience’s part, but simply 
because the clock at the back of the Hall 
said “Stop!” 

Excluding the refreshments, total cost 
was $131.20; and the cost per person was 











minutely under 50c; or 33c per hour — 
again the speaking time ran just about an 
hour and a half. The refreshments cost 
$187.11, or a cost per guest of 70c. A de- 
lightful variation in this case (which 
worked miracles of good-will) was a pre- 
meeting dinner for the speaker, attended by 
the officers, directors and their wives. The 
cost of this was $126.50—a cost held down 
by the omission of dessert and coffee, for 
which we adjourned to the main meeting. 
The total cost of the promotion was $444.81. 


Then Plainfield 


LAINFIELD came soon after. Here we 

have a situation midway between Sims- 
bury and Bound Brook, on the one hand, 
and Dallas on the other. Plainfield has a pop- 
ulation of about 40,000. It is 25 miles from 
downtown New York. The commuting ele- 
ment is large; there are industries, never- 
theless, and there is a considerable quantity 
of wealth, both retired and active. The 
Plainfield Trust Company has $34,906,000 
resources and a mature, strong trust de- 
partment. Here, H. Douglas Davis, Vice 
President in charge of the Trust Depart- 
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ment, took hold; and in the Plainfield oper- 
ation (a noticeable tendency as the size and 
diversification of a bank increase) the per- 
sonnel of the trust department appeared to 
predominate, though there was ample evi- 
dence of support by the bank’s directors 
and top officers. 


The invitation was by letter, in this case, 
and to a more restricted list than Bound 
Brook used: to somewhat over 400 names, 
representing a rather high level of wealth. 
The letter came out plain, too, and told 
what the Forum was about—though it did 
not overlook the refreshments. The bank 
was fortunate to have a room convertible 
into an auditorium—and it, too, had seen 
similar use on previous occasions, social in 
character, so that the Plainfield Trust like- 
wise had established the personality of com- 
munity host. I said “fortunate,” because I 
believe that, wherever possible, an affair of 
this sort should be held in the bank. When 
recollection comes, then, to the mind of one 
who attended, the picture will be of the 
bank, and not some alien hall. Moreover, a 
bank’s accommodations are usually rather 
limited, which makes for a cozy crowd. This 
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was the case at Plainfield. Guest-attendance 
was 110, and the room was full. 


Vested wealth can seem like an ominous 
sort of thing; and a roomful of it can be 
terrifying. Nevertheless we set about the 
same technique, starting with a bare black- 
board and challenging the audience to fill 
it up. And here came the big discovery: 
that from the newer riches of Texas, 
through the Main Street of a small indus- 
trial town and the sophistication of invested 
wealth, people are the same. They laughed 
at the same feeble “ad libs;” they were 
equally shocked by taxes; they were as deep- 
ly concerned with the fate of wives and chil- 
dren; as alive to the urgenty of security. 
When the meeting came to an official close, 
it broke up into little sub-meetings; and 
even down the elevator (as spies on the 
bank staff reported) talk was overheard of 
wills and wives’ rights and high resolves to 
set up trusts. 

The figures Mr. Davis lately sent me 
lump all costs together: a total of $265, 
which includes, he confesses, a miscalcula- 
tion in the quantity of food—an attendance 


of 200 had been anticipated. With this, the 
cost per guest came to $2.40; or, on the one- 
and-one-half-hour basis which apparently 
has become the pattern, a cost of $1.60 per 
hour. The highest cost yet; but wait until 
you hear the results. 


On-the-Spot Estate Planning 


ECAUSE the writing of this has been 

a process of thinking on paper—a kind 
of rationalization of last winter’s experience 
—lI have refrained from discussing the tech- 
nique of speaking until I have reviewed, 
compared and drawn certain deductions 
from the meetings. It has been rather diffi- 
cult to get into it, too, for the reason that 
it involves a purely personal approach— 
risking the charge of immodesty. But there 
is a point here which I think is important 
to trustmen generally; therefore I will risk 
the accusation. 


The point is, that most trustmen are rel- 
atively inexperienced and honestly diffident 
speakers. To few of us does it come easy to 
get up on our feet and talk—and I am not 
one of that few. Therefore some of you may 
shrink from conducting such a forum, either 
on your home grounds or as guests else- 
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where. To such of you I bring this cheerful 
news: the forum can be fun, if you will dis- 
card any notion of making a prepared 
speech. Just work up a graceful opening, to 
get you launched: teil the people, for exam- 
ple, that instead of your making one long 
speech, you and the audience will make a 
lot of little ones; and if the audience falls 
down, it will be a pretty stupid evening. 
What you intend, you say, is to talk to the 
audience as if it were a customer of the 
bank, sitting at the trust officer’s desk. 
Then you plunge, clinging figuratively 
(or literally, if you must) to your black- 
board as a raft. This composite customer 
has to have a name; and you point your fin- 
ger straight at someone in the front row: 
“Give me a name.” Dollars to doughnuts it 
will be, “John Smith.” “Oh, come,” you say, 
“I could do as well as that!” Stay with it, 
and eventually you’ll pull out “Robinson.” 


With by-play like this you can draw the 
audience into the spirit of the game. You 
ask a woman for the wife’s name; ask the 
audience, “How many children?” and out 
of the variety of responses select the num- 
ber best suited to your projected plan. For 
you do have an approximate plan in mind; 
and though you may get knocked off base 
occasionally, you can usually get back on 
it if you are agile. In like manner you educe 
the ages of husband, wife and children; of 
parents on both sides of the family, if they 
are living; complete the family with grand- 
children, if the ages turn out right. Filling 
in with in-laws and collaterals may supply 
you with some “horrible examples.” 


But do not extend this part of it too long. 
Go on to the financial picture. It is wise, 
usually, to ask the audience for an over-all 
total; and here, again, you can fairly count 
on coming out with that size of estate which 
you, or the sponsors of the meeting, have 
pre-judged as the common denominator of 
the group’s interest. Having a goal to shoot 
at, call for the details; and you will be sur- 
prised at how readily they come. Finally 
your blackboard is cluttered with names and 
figures. “What a hodgepodge!!” you ob- 
serve, “—but, yet, just the kind of hodge- 
podge that is the average man’s estate... 
the kind he would bring to the trust officer’s 
desk: unplanned, casual, unrelated accumu- 
lations.” 





Bringing in the Advisers 


OW is about the right time to throw 

the spotlight, as it were, on lawyer and 
insurance adviser. It is just that time when, 
in your dealings with an actual customer, 
you would consider it appropriate to explain 
the relationship of the lawyer in the plan- 
ning, and the advisability of checking insur- 
ance needs with a technician in that field. 
Here a little planting may have been done; 
you call for “volunteers,” and their names 
are shouted loud. They are nominated, it 
would seem, by acclamation. (But, again, 
you must be ready to take what you get.) 


The rest is easy. Bringing Jawyér and in- 
surance underwriter to the fore, you join 
them in the party. Together you contrive, 
from the data on the board, a simple and in- 
formal estate plan, contrasting what may 
happen without a will or plan. You estimate 
the taxes, roughly; and explain how they 
may be reduced. You sketch the outlines of 
a protective trust. Maybe you sell a little 
insurance; at least you will have touched on 
options and insurance trusts. 


Where the written facts are inapplicable 
to examples you would like to give, you say, 
“Let’s consider this variation of the facts, 
just hypothetically ...” thereby confirming 
the reality of your blackboard family. Let 
the audience interrupt freely, and do not 
worry too much if the questions take you 
out on detours or down blocked alleys. The 
people out there are asking you, what they 
want to know. Eventually you will get the 
meeting back in line; you will “tie it togeth- 
er’? when you close. 


Plan your closing as you did your intro- 
duction. I haven’t worked out the ideal end- 
ing yet. It’s best (so far as I have worked 
it out) to have several fairly forceful stories 
on tap that illustrate a pitfall or an advan- 
tage in some aspect of trust service; and 
be ready to throw in that one for which a 
fairly plausible opening—as closing time 
approaches—may come. Or it might be ef- 
fective to turn the closing over to the law- 
yer, saying, “Now, you have the final, con- 
fidential word with your client—the audi- 
ence.” But be sure—through pre-arrange- 
ment—that it will be a short last word. 

[At this point, Mr. MacNeill briefly high- 
lighted two other reported experiments 
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in the nature of forums; namely, (1) two 
relatively small afternoon meetings held 
by Manufacturers Trust Company of New 
York, described by E. J. Nicholas at the 
1946 Financial Advertisers Assn. Conven- 
tion and printed in the verbatim Report of 
Proceedings of the Trust Development 
Section; (2) a forum conducted by the 
trust companies of Chicago in collabora- 
tion with an organization of prominent 
clubwomen known as the Women’s Finance 
Forum, reported in Burrough’s Clearing 
House, Feb. 1947. | 


A Summary of Results 


OU may have been making inward com- 

ment that my comparisons of results 
obtained have been in terms of number of 
people present, their relative wealth, the 
cost per person per hour of exposure to the 
trust message; rather than of business put 
definitely on the books. This has been inten- 
tional, for my conception of advertising is 
that its purpose is to bring people to just 
such exposure; and if it brings an adequate 
number of the right kind of people to con- 
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centrated attention on your “proposition” at 
reasonable per-person cost, then it has paid 
off—and well! If you fail to convert the 
interest of people, so brought in, to specific 
will and trust appointments, then you may 
be deficient in persuasiveness or that ten- 
uous intangible that is possessed by the 
good closer. Or perhaps in some way your 
product isn’t right. 

But the meetings I have reviewed were 
far from lacking in tangible results. Plain- 
field, with its tight little meeting of relative- 
ly high cost, reports four items of business 
attributable: wills and trust agreements of 
a total volume of over $1,000,000. Bound 
Brook advises, “There have been several in- 
stances where we have obtained trust ac- 
counts as a definite result of the meeting.” 
From Simsbury comes a modest disclaimer 
of immediate-fee business and apology for 
inadequate follow-through, coupled with the 
admission that several wills, of testators es- 
timated to be worth from $350,000 to $450,- 
000 (high above the average of their attend- 
ance), had been “left with us... by people 
who started talking with us only after they 
attended the School for Trusts.” 


The Manufacturers Trust struck Pay 
Dirt. The lode had produced over $2,000,000 
in volume of will and living trust business 
when last reported. But the Mercantile in 
Dallas makes perhaps the most encouraging 
report of all. While it has not endeavored to 
keep a record in terms of dollar volume of 
business accreditable to its meetings, it does 
advise that in several instances appoint- 
ments under willis came out of them. So hap- 
py is the Mercantile over the results ob- 
tained, that a second series of four meet- 
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ings was held this month (October) .* In his 
letter to me, Mr. Clarence Sample said: 

“Perhaps it was our fault that we did not 
stress (to the directors and commercial offi- 
cers) the importance of these meetings last 
year. This year, however, there is a great 
deal more enthusiasm because they have 
seen the wonderful results of the series last 
year; and many have said to me that they 
cannot afford to miss this one.” 

Mr. Sample notes that Mr. Heath will talk 
directly to the officers and directors in the 
afternoon preceding his meeting—a kind of 
preview that he believes may become a fea- 
ture of their series. This is a variation 
worth considering in institutions so large 
that insiders’ attendance would cut over- 
heavily into the seating space available for 
customers. Its value in developing the in- 


*The program: 

Discussion of Gifts Outright and Gifts in 
Trust ... Gift Taxes ... Income and Estate 
Tax Savings as a Result of Gifts. Iverson 
Walker, Attorney. 

Business Life Insurance... Sole Proprietor- 
ships . . . Close Corporations ... Key Man 
Insurance Buy and Sell Agreements. 
H. P. Gravengaard, Vice President, The Na- 
tional Underwriter Co., Cincinnati. 

How the Services Offered by a Corporate 
Fiduciary as Executor and Trustee Can Be 
of Value to You... Its Duties and Responsi- 
bilities and How it Discharges Them. William 
O. Heath, Assistant Vice President, Harris 
Trust and Savings Bank, Chicago. 


Your Will . .. Why You Should Make a 
Will . . . The Use of Testamentary Trusts 
. Federal Estate and State Inheritance 
Taxes ... Available Tax Economies. Joe C. 
Stephens, Jr., Attorney. 
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terest of your directors and top officers will 
not escape you. 

That the Forum—solo or in series—is an 
effective and relatively inexpensive medium 
of public education on trust matters would 
appear to be demonstrated. Even in institu- 
tions which do not follow up aggressively 
with personal solicitation actual new bus- 
iness can be traced to the meetings. Here 
you have seen varied examples from which 
you may extract elements that seem to fit 
your own community best. It would be inter- 
esting to know—if any of you should join 
in the experiment—what variations of the 
pattern you may have tried; and how they 
worked. Perhaps this new Trust Division of 
ours may serve as a clearing house for your 
reports. 


. TRUST FUNDS held by Pennsylvania State In- 


stitutions, as shown by an October 6th state- 
ment of the Department of Banking, increased 
over last year by $34,144,562 to $3,151,828,982. 
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by $77,357,114, to $3,329,032,439. 
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STOCK PRICE BEHAVIOR 


Relative Performance Records of Common Stock 
Show Characteristic Patterns 


REDINGTON FISKE, JR. 
Trustee and Investment Consultant, New York 


Common stocks now are so generally recognized as an essential 
medium for the investment of a portion of most trust portfolios, that 
selection of those most appropriate for the objectives of specific trust 
accounts is one of the important functions of the modern fiduciary. 
Believing that the selection of common stocks is too often unambitious, 
and based too much on tradition or prestige rather than analysis of facts, 
the author offers in this article some suggestions for the improvement 
of selective technique.—Editor’s Note. 


N no field of human endeavor, is expe- 

rience more vitally requisite to successful 
accomplishment, than in the management 
of trust or other investments. The analysis 
of investment problems, whether relating to 
economic trends or to individual security 
values, requires more than a _ technical 
knowledge of economic or investment the- 
ory. Investment judgment requires this 
knowledge, accompanied by a seasoning of 
experience in its interpretation and applica- 
tion, and by a clear recollection of the past. 


There is frequent temptation, particularly 
among relatively inexperienced investors, to 
underestimate the significance of the past in 
favor of “confidential information” on cur- 
rent or anticipated developments derived 
from field reports, contacts with manage- 
ment and similar sources. The seasoned 
investment manager also welcomes such in- 
formation, but before accepting or acting 
upon it he reviews the past, to determine 
whether its implications are consistent with 
previous experience. He has learned that 
optimistic reports may be highly significant, 
if they come from habitually dependable 
sources, and relate to companies with prov- 
en records of sound and aggressive man- 
agement. He is skeptical though, if the new 
“information” is grossly out of line with 
past performance. 

The basic character of a business enter- 
prise is seldom subject to sudden or drastic 
change. Careful examination of accomplish- 
ment over an extended period of years as re- 
flected in such figures as sales, profit mar- 
gins, increase of net working capital and 
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book value through the reinvestment of re- 
tained earnings, and several dozen other 
significant ratios and per share data, will 
disclose basic trends which throw much 
light on future probabilities. 

In making his studies the analyst must 
bear constantly in mind that year to year 
studies reflect the impact of external eco- 
nomic conditions as well as the operating 
ability of the company’s management. A 
long-term record of performance has little 
significance unless observed with a thorough 
understanding of contemporary economic 
and political environment. Thus the accom- 
plishment of any one corporation should be 
measured, from year to year, relative to the 
simultaneous accomplishment of other com- 
panies in the same and closely related indus- 
tries; the industrial group should likewise 
be studied relative to all industry. 

To this proposal it may be the objected 
that no individual or investment committee 
could simultaneously observe and compare, 
one against the others, the necessary data 
regarding a considerable number of differ- 
ent companies, year by year over an extend- 
ed period of time. To meet such an obstacle, 
this writer has long favored the construc- 
tion of composite balance sheets and oper- 
ating data preferably both for different in- 
dustrial groups and for a broad combination 
of all groups, retrospectively to cover a pe- 
riod of twenty years, carried forward at 
least annually. 

From such composites could then be com- 
puted the year to year trends of financial 
and operating ratios typical of different in- 
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dustries, or of all industry. By translating 
the data for individual companies from ab- 
solute terms into relatives of the typical, 
comparative ratio trend analysis would be 
reduced to so simple a form of presentation 
that accurate measurement of relative past 
accomplishment would present no serious 
difficulty. 


Relative Market Performance 


INCE the shifting tides of relative ac- 

complishment of corporations are re- 
flected in the relative market prices of their 
securities, and the investor inevitably judges 
results so largely in terms of changing mar- 
ket values, the markets themselves may well 
be taken into consideration as a reflection 
of composite investment opinion. Week-to- 
week fluctuations ordinarily have little sig- 
nificance, being so largely influenced by psy- 
chological shifts of sentiment, and the long- 
er term price changes of individual stocks 
can also mean very little unless correlated 
to the movements of the market as a whole. 


The most comprehensive index of general 
market performance is Standard & Poor’s 
average of 402 stocks. This weekly index is 


also broken down into indices for each of 
the different industrial groups of which it 
is composed. Studies by H. C. Ray of Ray 
Signals, showing group indices relative to 
the 402 stock index, clearly disclose the dif- 
fering cyclical performance of specific in- 
dustries, and have made it possible to iden- 
tify changes of important long term trends 
with a high though not uniform degree of 
accuracy, soon enough after the change 
usually to permit advantageous shifting of 
funds from one industry to another. 


For convenience and flexibility in the se- 
lection of dates, between which to measure 
relative performance, it is preferable to 
use a market average that is available daily 
rather than only weekly. Of the daily in- 
dices, Standard & Poor’s 90 stock average 
shows the least, indeed only a barely per- 
ceptible variation, from the fluctuations of 
the 402 stock weekly index. It has here been 
accepted as the most representative daily 
indication of the action of the entire mar- 
ket. All references to “the market” or “the 
averages” in the balance of this article will 
therefore mean Standard & Poor’s daily 90 
stock average. 


Studies conducted since 1934, extending 
retrospectively back to 1929 and earlier, 
have conclusively demonstrated that the ba- 
sic price fluctuations of individual stocks 
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relative to the averages provide a simple, 
readily available and highly significant rec- 
ord of past accomplishment. A record of the 
ratio of prices to the averages tends to elim- 
inate the influence of general market fluc- 
tuations and shows, over whatever period is 
involved, the true accomplishment of a stock 
relative to the entire market. This provides 
a fair retrospective test (the longer the 
time period the better) as to whether the 
original selection of the stock was better, or 
worse, than average. 


These studies have now been applied to 
almost a thousand individual stocks, cover- 
ing relative fluctuations over periods in 
most cases of more than eighteen years, pro- 
viding a massive volume of evidence which 
includes twelve years of forward looking 
actual use as well as prior retrospect. From 
the studies it is possible, with great accu- 
racy, to derive three different types of in- 
formation which are invaluable aids to indi- 
vidual stock selection, namely :— 


1. Identification of basic long term trends, 
unobscured by the distortions caused 
by cyclical and other external forces 
of a general nature. 


. Identification of characteristic beha- 
vior under different market and eco- 
nomic conditions, as a clue to invest- 
ment quality and to appropriateness 
for retention under current conditions. 


. Recognition of changes of long estab- 
lished characteristic behavior which, 
when they occur, have so generally 
proven to have resulted from basic 
changes in the affairs of the company, 
that such “changes of behavior” are 
invaluable signals indicating the need 
for fresh investigation and the possible 
revision of policy regarding the con- 
cerned stock. 


Technique of Analysis 


HE study of relative long-term market 

performance is not suggested merely as 
a makeshift substitute for relative ratio 
trend analysis, though within limitations it 
will serve this purpose, and can be installed 
easily and-inexpensively. The maintenance 
of such studies is advocated, as a supple- 
ment to all other analytical and research 
methods, on the several grounds that :— 


1. It can be applied to a far larger num- 
ber of different stocks than can be kept 
under even the most superficial sur- 
veillance by any other practical pro- 
cedure. 





2. In the event of inquiry regarding some 
stock not previously followed, a signifi- 
cant long-term “performance history” 
can be prepared in half an hour, cover- 
ing a ten or twenty year period (pro- 
vided price quotations are a matter of 
record), from which extremely help- 
ful preliminary opinions can be de- 
rived. 


3. By bringing the studies up to date at 
periodic intervals (the frequency of 
computation is discussed later) it is 
possible to identify new developments, 
at least as requiring prompt investiga- 
tion, long before they would ordinarily 
be evidenced elsewhere. 


The time period to be covered by these 
studies will depend in part on the available 
facilities of the research organization. A 
ten-year period may be adequate enough 
to include behavior under a wide variety of 
economic conditions, twenty years would be 
preferable. As a practical matter the studies 
now in use, on which this article is largely 
based, start at the extreme high point of 
the stock market in 1929. The high and low 
points of the market which are employed, 
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and the position of the averages at each, 
were as follows :— 


1929 High 
1932 
1937 
1938 
1938 
1942 
Dec. 10, 1945 High 


The frequency of current computations, 
which should also be applied retrospectively 
to the period since December 1945, is sub- 
ject to differences of opinion. If identifica- 
tion of basic trends were the only objective, 
quarterly revision might serve the purpose. 
For classification of characteristic behavior, 
however. and more particularly for the ob- 
jective of observing significant changes 
therein, more frequent observation is essen- 
tial. Recognition of characteristic behavior 
and of changes therein lies primarily in the 
difference of performance, of individual 
stocks relative to the entire market, during 
alternating phases of general strength and 
general weakness. 

While policy as to current postings may 
be left to individual preference, the high 
and low points of intermediate market 
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swings are the critical points, from which 
the most useful information is derivable. 
The dates and position of the average there- 
on, now being used retrospectively since De- 
cember 10, 1945, are listed :— 


Dec. 1945 (Low) 
Jan. 1946 (High) 
Jan. 1946 (Low) - 
Feb. 1946 (High) - 
Feb. 1946 (Low) 
May 1946 (High) _ 
Oct. 1946 (Low) - 
Jan. 1947 (High) 
Jan. 1947 (Low) - 
Feb. 8, 1947 (High) 
Mar. 15, 1947 (Low) 
Mar. 27, 1947 (High) -_. 
April 14, 1947 (Low) 
May 5, 1947 (High) 
May 17, 1947 (Low) - 
July 25, 1947 (High) 


134.8 
145.94 
140.9 
148.56 
133.5 
152.85 
112.1 
122.6 
117.25 
128.63 
117.29 
122.27 
112.27 
117.93 
108.91 
127.66 


To illustrate the application of this meth- 
od there are presented the relative perform- 
ance records, from 1929 highs to July 25, 
1947, of two stocks which are popular with 
many trust investment officers, the prices 
being expressed simply as percentages of 
the averages for the successive dates :-— 
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Gen’l. 
Electric 


42.4 
24.3 
43.7 
40.4 
44.2 
36.2 
34.4 
34.8 
33.1 
33.6 
34.4 
34.2 
32.4 
32.2 
30.6 
30.2 
30.8 
30.0 
29.4 
29.8 
29.9 
29.6 
30.0 


Gen’1. 
Motors 


36.2 
21.8 
47.5 
37.8 
45.9 
50.6 
54.9 
54.0 
53.9 
52.8 
54.0 
53.6 
49.3 
44.5 
45.0 


1929 
1932 
1937 
1938 
1938 


High 
Low 
High 
Low 
High 
1942 Low 
Dec. 10, 1945 High 
Dee. 21, 1945 Low 
Jan. 16, 1946 High 
Jan. 21, 1946 Low 
Feb. 2, 1946 High 
Feb. 26, 1946 Low 
May 29, 1946 High 
Oct. 9, 1946 Low 
Jan. 9, 1947 High 
Jan. 15, 1947 Low 
Feb. 8, 1947 High 
Mar. 15, 1947 Low 
Mar. 27, 1947 High 
April 14, 1947 Low 
May 5, 1947 High 
May 17, 1947 Low e 
July 25, 1947 High 48.0 

While both of these stocks are commonly 
regarded as representative of the best in- 
vestment equities, one may observe that 
neither has been able to maintain a trend 
of long-term betterment since 1937. Both 
declined much worse than the averages in 
1932, from the inflated 1929 peak. Since 
1937 General Electric, despite its invest- 
ment prestige, has gradually been losing 
ground and has been a poorer than average 
investment. General Motors since 1937 has 
just held its own, though intermediate fluc- 
tuations included a far worse than average 
decline in 1938, offset by substantial better- 
ment in the first half of 1946, of which only 
a part has since been retained. 


It may also be observed that both stocks 
habitually, though not quite invariably, 
have improved their relative position during 
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general market strength whereas it has 
worsened when the averages declined. This 
characteristic behavior of relative volatility 
indicates that speculation is a more than 
average influence on their price fluctuations. 


The opposite type of characteristic be- 
havior is “relative decline resistance.” When 
time after time, over a period of years, a 
stock habitually improves its relative po- 
sition during general market weakness, this 
indicates either a lack of speculative selling 
pressure or a willingness of investors to 
buy, even at a time of general pessimism, at 
relatively modest price concessions. 


The Ideal Stock 


dE ideal stock for investment, whether 
of trust or individual funds, is one 
which combines habitual decline resistance 
with a long-term growth or “betterment” 
trend. The importance of fair participation 
in general market advances, as a companion 
to decline resistance, is clearly illustrated 
by comparing the relative price record of 
American Telephone with a different type 
of “decline resistant” issue, namely Humble 
Oil :— 
Am. Tel. Humble 
& Tel. Oil 
1929 High 122.6 8.4 
1932 Low 200.5 
1937 High 126 
1938 Low 164.5 
1938 High 138.1 
1942 Low 171 
Dec. 10, 1945 High 137 
Dec. 21, 1945 Low 138.6 
Jan. 16, 1946 High 133 
Jan. 21, 1946 Low 134.7 
Feb. 2, 1946 High 131 
Feb. 26, 1946 Low 140 
May 29, 1946 High 130 
Oct. 9, 1946 Low 151.7 
Jan. 9, 1947 High 141 
Jan. 15, 1947 Low 145.5 
Feb. 8, 1947 High 135 
Mar. 15, 1947 Low 140 
Mar. 27, 1947 High 136 
April 14, 1947 Low 145.5 
May 5, 1947 High 141 
May 17, 1947 Low 147 
July 25, 1947 High 123 51.0 


The foregoing price ratios have been ad- 
justed for stock dividends and splits, but 
not for subscription rights. 


Here is a record of two stocks, generally 
regarded as of investment quality, which 
habitually have declined less than the mar- 
ket during general weakness, thereby im- 
proving their price ratios. Despite this fa- 
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vorable characteristic, American Telephone 
is holding only just above its all time rela- 
tive low established in 1929. It has obvious- 
ly been a worse than average investment if 
purchased at any time during the interim 
and held to the present. Humble Oil, how- 
ever, has generally made relatively progress 
in rising as well as in declining markets. 
Funds invested therein, at almost any time 
in the past eighteen years, would have fared 
better than average. Here clearly is a well 
established long term trend of basic growth. 


Individual stock trends are best portrayed 
by plotting the relative, or ratio of price 
to the averages, so that trends of betterment 
or worsement may be observed graphically. 
Logarithmic charts are virtually essential 
in order that equal percentage betterment 
or worsement may be represented by equal 
distances. In any case, such charts should 
clearly indicate the direction of the general 
market trend during each phase of change, 
so as to permit observation of characteristic 
behavior. 


Close observation of the behavior of a 
large number of stocks, over a period of 
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many years, discloses that changes of char- 
acteristic behavior often signal turning 
points of major importance in the long term 
trends of individual companies. Particular- 
ly is this true when an habitually volatile 
stock whose price has been heavily de- 
pressed, but which appears potentially at- 
tractive on the basis of other statistical 
analysis or trade information, acquires and 
maintains through several market reactions 
the characteristic of decline resistance. 
Such action almost always justifies thor- 
ough investigation, leading possibly to ex- 
exceptionally favorable purchases. The con- 
verse is true when habitually resistant 
stocks fail to maintain this characteristic 
during several successive reactions. 


Better Results 


HE poor accomplishment of thousands 

of investment portfolios, including a 
great many trust funds, is at least partly 
due to the self-satisfied or unambitious re- 
tention of “name stocks” like American 
Telephone and General Electric, Consoli- 
dated Edison of New York or G. W. Helme, 
ignoring the fact that they may steadily 
have been losing relative ground, year after 
year. Application of long-term relative per- 
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formance studies to many other holdings in 
conservative portfolios should reveal enough 
cases of relative deterioration to justify 
the cost of the moderate amount of work 
involved. 


Furthermore, the frequent observation of 

long-term relative price trends and of char- 
acteristic behavior, as revealed by relative 
performance studies, should at least stimu- 
late thinking and thus help in reducing the 
erosion of values which results from iner- 
tia and the too frequent avoidance of ini- 
tiative. Errors of judgment in investment 
timing are inevitable, but there is far less 
justification for the purchase or retention 
of deteriorating equities, or of highly vola- 
tile issues when their prices are obviously 
above normal trends, due to temporarily fa- 
vorable general market conditions. 
THE TRUST COUNCIL OF FoRT WorRTH, on 
November 17, heard an address by O. Roy 
Stevenson on “How a Corporate Trustee In- 
vests Trust Funds.” Mr. Stevenson discussed 
how the corporate trustee goes about invest- 
ing funds, what authority and regulations 
govern their decisions, what type of invest- 
ments are made, and how the welfare of in- 
dividual beneficiaries is guaranteed. 
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INVESTMENT POLICY FOR TRUSTEES 


CLARENCE D. COWDERY 
Vice President, The Boatmen’s National Bank of St. Louis 


Mr. Cowdery has served as a member of the Trust Education Com- 
mittee of the Trust Division of the A.B.A., and had a part in revising 
the Trust 1 textbook used by the American Institute of Banking. The 
review of the investment responsibilities of trustees presented in the 
A.I.B. book as a starting point in the development of policies is most 
helpful, he feels, and it should be required reading for every new officer 
and director of a trust institution.—Editor’s Note. 


NE of the important guides to the for- 

mulation of an investment policy for 
fiduciaries is consideration of the income 
needs of beneficiaries, the tax bracket of the 
beneficiary and the duration of the trust. In 
some accounts where income is ample and is 
taxed in high brackets, tax exempt securi- 
ties are required to constitute a large part 
of the investment portfolio. Stocks of strong 
companies having unusual possibilities for 
growth, even though offering a low yield, 
are more suitable than others which offer 
higher yields equally secure but without 


the growth factor. The converse is true 
where income is scant. 


A good policy is to work out a gener- 
al investment pattern for each trust ac- 
count at its first review by the investment 
committee. A decision is then reached as to 
the proper size of investment unit— that is, 
the maximum amount to be invested in se- 
curities of one company or in any real es- 
tate loan. The committee also decides upon 
the approximate proportion of the trust 
fund to be invested in each general class of 
securities—how much in bonds, govern- 
ments and corporates; how much in mort- 
gages and how much in common and pre- 
ferred stocks. Decisions on these points 
serve as a useful guide at all subsequent re- 
views of the account and help maintain well 
balanced portfolios, but they should also be 
subject to review and change, if flexibility 
of policy is to be maintained. 


Investment risks may be minimized by 
obtaining proper diversification of invest- 
ments in each account. Besides limiting the 


Excerpts from address before Mid-Continent Trust Con- 
ference, Chicago, Nov. 1947. 


dollar value of each investment unit as men- 
tioned previously, there are other methods 
of diversification to consider. It is accepted 
practice to diversify investments with re- 
spect to industries.. It is also well to diver- 
sify as to the geographical location of in- 
dustries. Selecting investments with stag- 
gered maturities is another form of diversi- 
fication. 


Greatest success in administering trust 
accounts can be achieved through a constant 
study of general market trends, seeking fa- 
vorable opportunities to trade up the qual- 
ity of each investment portfolio, thereby 
disposing of poor grade securities and ac- 
quiring those of higher grade. Market ob- 
servers know that such opportunities often 
occur in a bull market when prices of poor 
and medium grade securities more nearly 
approach those of better grade. 


In accounts where equities are held, it is 
well to plan to reduce holdings in stocks on 
a rising market and to increase holdings in 
bonds, reversing the process on a falling 
market. Co-trustees and beneficiaries may 
be hard to convince as to the wisdom of such 
sales, and some may be severely critical af- 
ter higher prices are reached, but neverthe- 
less, it is a sound policy to make them. Bet- 
ter results are usually obtainable by fol- 
lowing a definite policy determined in ad- 
vance of the prise rise. 


Occasionally institutions are brought into 
court over an alleged violation of the duty 
of undivided loyalty. Their difficulties have 
been due principally to the lack of a well 
formulated policy and to their failure to 
analyze particular transactions properly. It 
is not sufficient for a company merely to 
state a policy against self-dealing, unless it 
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is thoroughly understood by the entire staff 
that sales or purchases for trust accounts 
cannot be made directly, or indirectly, with 
the fiduciary as the other party to the trans- 
action. Dealings with a co-fiduciary also 
come under the ban; likewise, transactions 
made between trusts administered by the 
same trustee who in effect acts as both buy- 
er and seller. 


Holding Own Stock 


DIVIDED loyalty and conflict of inter- 

est may arise in regard to the purchase 
or retention of its own stock by a bank for 
one of its trust accounts. Obviously, a trust 
company will be reluctant to take any ac- 
tion with respect to its shares held in a 
trust account which may affect adversely 
the value of the stock or the interests of the 
company. This possibility makes clear the 
desirability of a policy against such pur- 
chase or retention of stock issued by a cor- 
porate fiduciary for any trust account ad- 
ministered by it. 

While few companies advocate the pur- 
chase of their own stock in their trust ac- 
counts, some have retained their stock and 
others have subscribed for additional shares 
through the exercise of rights received on 
stock originally held. It has been argued 
that the investment merit of the stock has 
justified such action and that any policy for- 
bidding it is more for the protection of the 
fiduciary than for the beneficiaries of the 
trusts. But other stocks of equal investment 
merit can be found, and regardless of how 
desirable such action may appear in a par- 
ticular case, it is unsound in principle and 
subject to censure by most courts. 

One trust institution favors a_ policy 
against the purchase or retention of stock 
in banks operating in the same locality as 
itself. It points out that through its local 
contacts, it may be the first to learn of any 
financial stress of such a bank. It would be 
very loathe to take action which might jeo- 
pardize public confidence in a neighbor 
bank, but would have an uncomprising duty 
to protect its trusts through the prompt 
sale of stock of the affected bank. 


Business Interests 


SUALLY it is good policy to sell con- 
trol in a going business at the earliest 
opportunity at which a fair price can be ob- 
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tained. In most jurisdictions, unless the 
trustor has given explicit authority to con- 
tinue the operation of a business, the fi- 
duciary has a duty to sell it within a reason- 
able time. In many cases, the trustor’s in- 
terest in his business constitutes the great- 
est part of his estate and the fiduciary, un- 
less otherwise directed, has a duty to sell it 
to provide proper diversification of the 
trust assets. In other cases, where a sale is 
necessary to provide cash for taxes and 
other estate obligations, it is better to sell 
all of an estate’s stock or none if a sale of 
part of the holdings will result in a loss of 
control. 

The fair price for a stock of a close cor- 
poration is difficult to determine. It must be 
based on the company’s earning record, on 
the quality of management, and value of 
physical assets. Development of necessary 
facts may require employment of account- 
ants, -engineers, and appraisers to furnish 
a report reflecting accurate earnings and a 
realistic appraisal. A thorough and pains- 
taking analysis of facts and the determina- 
tion of a fair price or liquidating value of 
a going business is one of the most impor- 
tant services trust institutions can render 
and one that is especially needed in many 
estates. 


Policy should determine if a trust insti- 
tution should have one of its men serve on 
the board of directors of a close corpora- 
tion when its stock is held in a trust. Such 
representation is probably not necessary or 
desirable in cases where the trustee cannot 
control the company, but the trustee’s 
representative should attend stockholders’ 
meetings regularly when possible. 

A trust institution is often subjected to 
pressure by beneficiaries to make exceptions 
to its established policies. But a program of 
appeasement cannot be followed. A good 
customer relationship, even when bitter- 
ness has been engendered, can be main- 
tained, and in some cases enhanced, when a 
business interest must be sold, if the dece- 
dent’s family is asked to appoint a business 
friend to attend all conferences relating to 
its sale. His knowledge of all price negotia- 
tions and his participation in them does 
much to satisfy the family as to the desira- 
bility of the sale and the reasonableness of 
the price obtained. 





Common Stocks 


OME trust men have a deep conviction 

that common stocks have no place in an 
estate investment portfolio because of their 
fluctuating values. But during the last dec- 
ade, the steadily increasing number of 
states that permit their use through the 
adoption of the prudent man rule for trust 
investments, strongly indicates that a change 
of thought has been taking place. The trend 
seems to be towards a more general use of 
stocks as a desirable investment medium for 
a portion of a trust fund. 

A thought provoking criticism that has 
been leveled at the trust investment policy 
of trust institutions as a whole, is that 
“Creating a trust provides a means to lose 
money slowly.” This statement is probably 
true if the policy is to eliminate stocks en- 
tirely as trust investments. The inherent 
risk in even the highest grade securities 
makes some shrinkage inevitable over an 
extended period. The inclusion of some care- 
fully selected equities of the highest grade 
provides an opportunity for capital appre- 
ciation not found in bonds or mortgages of 
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the highest quality. Without some apprecia- 
tion to offset the losses, it is evident that 
the trust fund as an investment vehicle will 
travel down a one way street. 


One of the most severe tests of adherence 
to a sound investment policy occurs in a 
period of inflation. Trustees are subjected to 
the pressure of demands from income bene- 
ficiaries for greater yield. There is a great 
temptation to meet these demands by sacri- 
ficing the quality of investments because of 
the recognized need of those asking for 
more income. Other beneficiaries ask that 
top grade bonds be replaced by stocks that 
have possibilities of rapid enhancement, 
but the experience clearly shows that a 
general substitution of common stocks for 
top grade bonds is no cure for all the 
problems of inflation. Trustees, like other 
investors, are bound to go through periods 
of low yields on their investments, and it is 
then when they become particularly vuiner- 
able if they permit themselves to be goaded 
into abandoning a sound investment policy 
which will expose their trust funds to great- 
er hazards. 


INSTITUTIONAL BOND 
SHARES 


This class of a mutual investment fund is restricted in 
its purchases to bonds which meet the legal require- 


ments for investment by Life Insurance Companies or 


Savings Banks in the State of New York. Shares are 


redeemable on demand. 


A PROSPECTUS ON REQUEST FROM 


DISTRIBUTORS GROUP, INCORPORATED 


63 Wall Street 


New York 5, N.Y. 











NFLATION and boom are abounding in the 
American economy in every sector but one. 
Commodities are dear, many unprecedently so; 
housing is exceedingly high in cost; the size 
of incomes in dollars is unparalleled; profits 
are very large; entertainment and travel are 
decidedly costly; bond prices are very high 
and their yields very low. The one major ex- 
ception is the price of American industry, 
which preponderantly supplies the country’s 
goods and services and is the source of em- 
ployment and markets. The valuation which 
American investors place upon American bus- 
iness is distinctly less optimistic than the price 
which American buyers are placing on every- 
thing else. This is not according to the tradi- 
tional pattern or the popular concept of booms. 


This low evaluation of American business is 
not a momentary condition in a fluctuating 
stock market. It has now persisted for more 
than a year—and has become steadily more 
pronounced during that time. The market for 
industrial stocks made a high since 1937 in 
the spring of 1946 and was about 15 per cent 
below that high at the beginning of October. 
While the present prices are somewhat above 
the lows of last spring, earnings and dividends 
have been rising substantially, the latter being 
about 20 per cent above a year ago. 


But the peculiarity of the present condition 
is more clearly visible in a longer perspective. 
An average of representative good industrials 
is now priced at a little less than ten times 
their annual earnings, which is about the 
same as at the bottom of the three year decline 
in stock prices in 1942 and at the bottom of the 
drastic 1937-1938 break. The evaluation of 
earnings was much higher than this rate at 
major market peaks: prices were 16 times 
earnings at the end high of 1946, and 19 times 
earnings at the high points reached in 1936, 
and in 1929. 


Why these low valuations are placed on 
business is one of the most perplexing ques- 
tions for analysts of the American situation. 
Three widely different explanations are offered. 


1. A slump in business coming which the 
market even at these levels has not discounted. 
Fixed costs of business are very high and will 
prove very stubborn to change, so earnings 
will melt away much more rapidly on decline 
in volume than in past experience. Profits are 


FIDUCIARY INVESTMENT RESTRICTIONS SEEN AS 
ONE REASON FOR LOW PRICES FOR STOCKS 


Excerpt from The Economist, November 1, 1947. 
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inflated by gains being taken on goods acquired 
at lower prices, which will give way to inven- 
tory losses. A low evaluation of earnings is to 
be expected under present conditions, and ex- 
isted in 1919 and 1920 when conditions com- 
parable as to commodity prices prevailed. Re- 
production costs will look very different when 
the slump comes and, regardless of book val- 
ues, property is worth only what it will earn 
over 4 period of years. World affairs are mov- 
ing rapidly in a direction basically deflation- 
ary. The view that the market is cheap is an 
illusion which arises from being too literal- 
minded about figures. 


2. Present prices adequately discount any 
readjustment which is to come. The readjust- 
ment will be small at worst, because of vast 
unsatisfied demands internally backed by the 
enormous money supply. Conditions abroad are 
at a crisis, and with American aid and im- 
provement from expanding efforts in other 
countries will before long look better; in the 
long run foreign demand for American prod- 
ucts is very large. The price level remains 
high and existing business at depreciated val- 
ues will for a long period of years have a 
great competitive advantage over new plant 
and equipment. The statistically low valuation 
of American business represents an extreme 
and invalid fright psychology; foreign liquida- 
tion may also be a temporary factor. 

3. The United States is suffering from a 
serious shortage of funds available for equity 
investment. While aggregate savings are ade- 
quate, the savings-investment mechanism is 
badly warped. The long continued extremely 
high progressive income tax structure has 
drastically reduced savings in the higher in- 
come brackets which have traditionally sup- 
plied equity funds. The high rates have re- 
duced incentives to take risks. High margin 
requirements have almost eliminated loan 
funds, and regulation has removed trading 
capital. Persistent labor demands make it 
impossible to benefit from new investment. 
Savings preponderantly now arise from the 
lower and middle income groups, which entrust 
them to fiduciary institutions prohibited by 
law and custom from equity investment. Egal- 
itarian and high consumption economics, there- 
fore are inexorably shutting off the sources 
of the funds for equity investment. Business 
cannot be dynamic on loan capital, and a 











deepening shadow is being cast over the future 
of American enterprise. 

These explanations are, of course, not 
mutually exclusive, and they appear in various 
combinations. But they are different in nature: 
the first two are essentially shorter term, the 
third of a more enduring and pervasive char- 
acter, of the type suggested by Sir Henry Clay 
at the University of Pennsylvania early this 
year: “The so-called capitalist system, so far 
from falling, has been almost too successful 
in the interests of its own survival; it has 
encouraged the great mass of our population 
to believe that the increase of wealth is easy 
and inevitable, and depends no longer on in- 
centive and appropriate organization... ” 

Whatever judgment may be passed on the 
merits of the first and second, the third clearly 
has considerable validity and is the important 
one regarding the future role and quality of 
this economy. The constriction of that part 
of saving which has made this economy so 
dynamic needs to be cured by public policy 
and action primarily in the area of tax 
structure and fiduciary regulation and opera- 
tion. If egalitarian taxation is to persist despite 
its dangers, it must be compensated by new 
fiduciary institutional methods — or by out- 
right public entrepreneurship. 
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Two First Common Trust Funds 


ITY NATIONAL BANK and TRUST CO. 

of Chicago is the first institution in IIli- 
nois to establish a common trust fund, with 
announcement of actual operation of Common 
Trust Fund ‘A” on December Ist. 


Under the Plan, the trustee may invest in 
any securities qualifying pursuant to the 
prudent-man rule adopted in 1945, with the 
exception of real estate and mortgages. 


The Fund is to be valued as of the close of 
business on the last business day of February, 
May, August and November. The income is to 
be deemed to have accrued at an equal rate 
from day to day. Original unit value is $10. 


Also on December ist, National Bank of 
Commerce of Norfolk started operation of the 
first Common Trust Fund in any trust depart- 
ment in Virginia. The initial investment in 
the Fund amounted to approximately $229,000, 
with seventeen participating accounts. The 
Fund will be operated on an accrual basis with 
a fiscal year ending October 31, and quarterly 
valuation dates. The Fund will be invested 
under the Prudent Man Rule. 





“Doston 


Massachusetts 
Investors 
Trust 


Write for prospectus relating to the shares 
of either of these investment funds, each 
of which is managed independently of the 
other by a different management group. 


VANCE, SANDERS & COMPANY 
111 DEVONSHIRE STREET 
BOSTON 


NEW YORK 
«61 Broadway 


CHICAGO 
120 South LaSalle Street 


LOS ANGELES 
210 West Seventh Street 





TRUSTS and ESTATES—December 1947 


ENDOWMENT FUND STUDY INTERESTING TO INVESTORS 


HE average rate of return on endowment 

funds of American universities and col- 
leges is over one-third greater than on the 
investments of life insurance companies and 
mutual savings banks, according to a survey 
of endowment funds aggregating approxi- 
mately $1,300,000,000, completed by Scudder, 
Stevens & Clark. The study covers 77 per 
cent of the total of the endowment funds of 
all universities and colleges. 


The study reveals that during the past fif- 
teen years these institutions almost tripled 
the proportion of their funds held in common 
stocks, increased the proportion held in pre- 
ferred stocks, and reduced sharply their hold- 
ings of risk bonds and real estate mortgages. 
The average rate of return at book value de- 
clined from 5 per cent in 1931 to 4 per cent 
in 1946, while the average rate earned by life 
insurance companies and mutual savings banks 
declined from about 5 per cent to 2.93 per 
cent. 


The significance of this comparison, as the 
study points out, lies in the fact that uni- 
versities and colleges are generally free from 
legal restrictions on their investments and 
rarely have to provide for quick convertibility 
of invested funds into cash, whereas insurance 
companies and savings banks are heavily re- 
stricted by law, have different investment ob- 
jectives and to a certain extent must be pre- 
pared to convert a part of their investments 
into cash to meet liabilities. Because of the 
large measure of freedom enjoyed by educa- 
tional institutions, the study comments, their 
investment policies are worthy of examination 
by other classes of long-term investors. 


In 1946 these universities and colleges held 
on the average 37 per cent of their funds in 
high grade senior securities at book value; 
19 per cent in medium grade and second grade 
bonds and preferred stocks; 30 per cent in 
common stocks, and 13% per cent in real estate 
mortgages, real estate and miscellaneous as- 


EATON & HOWARD 
BALANCED FUND 


: 


sets. At market value, common stock holdings 
averaged 35% per cent of the whole. 


High-grade senior holdings were invested 
largely of long maturity. More than half of 
the investments in senior risk securities were 
in risk preferred stocks and slightly less than 
half in risk bonds, of which the largest sub- 
division was railroad bonds. Two-thirds of 
common stock holdings were industrials. Hold- 
ings of real estate equities were substantially 
larger than holdings of real estate mortgages. 


Sharp deviations from the average are shown 
by several universities and colleges. Thus, the 
holdings of one institution in high-grade senior 
securities aggregated 81% per cent of its 
funds. Another institution held 72 per cent in 
common stock, over twice the general average, 
and a third held 70 per cent in real estate 
mortgages and real estate, more than five 
times the average percentage. 


During fiften years under review, the al- 
most three-fold increase in common stocks was 
largely in the shares of industrial companies, 
while the proportion held in railroad stocks 
was cut almost in half. Utility and industrial 
risk bonds were sharply reduced, but holdings 
of railroad risk bonds were moderately in- 
creased. Industrial risk preferred stocks in- 
creased substantially. Real estate mortgage 
proportions declined by two-thirds, while in- 
vestment in real estate equities was well main- 
tained. 


Among high-grade securities, railroad and 
industrial bonds were all but eliminated and 
utility bonds were reduced sharply. The pro- 
portion of U. S. Government bonds rose from 
2% per cent to 27 per cent. Thus, while risk 
was being increased in the common and pre- 
ferred stock portions of these endowment 
funds, it was being substantially reduced in 
the real estate mortgage and risk corporate 
bond portions, while high-grade funds were 
being heavily transferred from corporate to 
government securities. 
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F a vacancy occurs because of the resig- 
nation of the predecessor trustee, and you 
are considering an appointment as succes- 
sor, you should inspect the trust instru- 
ment to see that it contains provisions au- 
thorizing the trustee to resign. At common 
law, once having accepted a trust, the trus- 
tee could not resign and could only relieve 
himself of his trustee responsibility by a 
proceeding in a court of equity unless the 
settlor made provision in the trust instru- 
ment for the resignation. Furthermore, cer- 
tain States have adopted statutory law au- 
thorizing trustees to resign and setting 
forth the steps to be taken to effect a resig- 
nation. If the trust instrument authorizes 
resignation and sets forth the steps to be 
taken to make the resignation effective, such 
provisions ordinarily will control over those 
in a statute. Where there is a statute and 
no provision in the instrument, you should 
consider whether the statute applies where 
it was adopted after the creation of the 
trust. 

There are those instruments which con- 
tain provisions appointing a corporate suc- 
cessor trustee, in the event of the incompe- 
tence, refusal, inability or failure of the 
original trustee to act. Personally, I would 
be very reluctant to accept a successor trus- 
teeship under such circumstances until such 
time as the incompetency, refusal, inability 
or failure to act of the original trustee had 
been established in a judicial proceeding and 
the original trustee been removed by decree. 
It has been held that the power to appoint a 
successor trustee in the event the original 
trustee resigns cannot be exercised in the 
event he does not resign but is removed. 

If your own institution has been named 
in the trust instrument as successor trustee, 


From address before Mid-Continent Trust Conference, 
Chicago, Nov. 1947. 


POWERS and DUTIES of 
SUCCESSOR TRUSTEES 


WILLIAM H. DILLON 
Chicago, Chairman, Section of Real Property, Probate and Trust Law, American Bar Assn. 
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or, if it has been chosen such successor in 
the manner provided in the instrument, you 
may hesitate about making any move to 
have the Court name you as successor trus- 
tee for fear it may appoint some one else. 
But there are two answers to any such fear. 
First, it is almost universally held that, 
where a trust instrument names a succes- 
sor trustee, or provides the manner in which, 
the successor shall be chosen, it is error for 
the Court to appoint any one other than the 
person so named or chosen. Second, if there 
is any question about the Court appointing 
some one else, it is more likely to do so if 
your claim is not pressed. 


If the trust instrument is wholly silent 
regarding the appointment of a successor 
trustee, or if the method therein provided 
fails, the Courts give great weight to the 
wishes of the beneficiaries and will ordinar- 
ily appoint the person suggested by them. 
At least one Court has held that it is error 
to do otherwise unless good reason is shown 
why that person should not be appointed. 


In every case in which you rely upon a 
decree of Court for your appointment as 
successor trustee, always be sure that all 
necessary parties are before the Court, so 
that the decree will not be subject to col- 
lateral attack. Many states have statutes re- 
garding the practice in such proceedings 
and the persons who must be parties there- 
to. 


Duties Upon Appointment 


HEN you are appointed successor 

trustee, it becomes your duty to obtain 
possession of all property of the trust and 
to obtain title to all real estate. At common 
law, upon the death of a trustee, the title to 
the real estate passed to his heirs. Several 
states have adopted statutes to remedy this 
situation. Where the trust instrument pro- 
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vides that title shall vest in the 
trustee, the modern tendency is 
follows the office, and that the 
trustee automatically acquires the title 
which his predecessor had. It is also gen- 
erally held that, if the trust instrument 
names the successor trustee, title automat- 
ically vests in the successor. 

It may be necessary to secure a decree 
of court and here questions of venue and of 
jurisdiction over the property and necessary 
parties will arise. If the trust owns real es- 
tate situated in other states, there are fur- 
ther questions to be considered. Has your 
institution been qualified and authorized to 
transact a trust business in that state? If 
not, can it so qualify? Some states do not 
permit a foreign bank to act as trustee. If 
you do qualify, immediate and careful con- 
sideration should be given to what steps 
must be taken to perfect title in that state. 


A successor trustee is not liable for 
breaches of trust committed by his prede- 
cessor. However, there is a positive require- 
ment that the successor trustee put in order, 
as soon as possible, any wrong doing of the 
predecessor. The successor trustee must ex- 
amine into the accounts of the predecessor 
and into his administration of the trust. In 
making these investigations you are not re- 
quired to assume that your predecessor is 
an embezzler and a thief, neither are you re- 
quired to pursue methods employed by the 
police in making criminal investigations. 
You should, however, employ that care and 
caution which a prudent man would employ, 
if he were dealing with his own funds. 


Inquiry Steps 


IRST, consider the situation where you 

are successor to the original trustee 
and there has been no intervening successor 
trustee. In such cases, subject to certain 
comments to be made later, you have a defi- 
nite starting point. You should ascertain 
the exact nature of the assets delivered to 
the original trustee by the settlor or by the 
executor and trace each of the assets 
through the account to determine when and 
how it was disposed of. If an asset has been 
sold, ascertain what disposition was made of 
the proceeds of the sale. Were they rein- 
vested within a reasonable time? When it 
appears that any investment has been sold, 
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it is your duty to ascertain that the sale 
price was fair and reasonable and likewise 
in the case of reinvestments that the pur- 
chase price was fair and reasonable. No 
court requires the impossible, but make a 
record which you feel would impress a court, 
and one that you would be willing to stand 
on, if an attack does come. And exercise 
every reasonable effort to see that your pre- 
decessor has charged himself with all re- 
ceipts, both principal and income, received 
by him during his stewardship. 

Investments made by the predecessor 
should be scrutinized to determine whether 
they were authorized under the provisions 
of the trust instrument or under the trust 
investment statutes of your state. If un- 
authorized investments have been made, 
and a loss has resulted, you should compel 
your predecessor to make good that loss. 
Keep in mind also that your predecessor 
may be liable under certain circumstances 
to account for the loss taken on investments, 
which although authorized and proper at 
the time made, were imprudently retained. 
If your predecessor turns over improper 
or unauthorized investments, they should 
be disposed of immediately, and the prede- 
cessor should be charged with any loss. Per- 
haps you should refuse to accept them and 
make him reimburse the trust estate the 
amount paid for them with reasonable in- 
terest thereon. 


Ascertain that all receipts have been 
properly allocated as between principal and 
income. 

Satisfy yourself that proper tax returns 
were filed and that penalties were not al- 
lowed to accrue. It may be that petitions for 
refund should have been filed and that the 
time for filing has expired. 

Examine all disbursements and satisfy 
yourself that they are proper. If distribu- 
tions have been made to beneficiaries, see 
that they are in accord with and author- 
ized by the trust instrument. 

Finally, always keep an eye open for evi- 
dence of self-dealing. 


Intervening Successor Trustee 


N those cases where there has been an 
intervening successor trustee, can you 
safely limit your examination to the period 
commencing on the date your immediate 
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predecessor took over? I would say “no.” 
Your predecessor had the duty to examine 
his predecessor’s accounts at the time he 
took over. Suppose he ignored that duty, and 
that his predecessor had committed breach- 
es of trust resulting in a large loss to the 
estate, which your predecessor on any rea- 
sonable examination could have easily dis- 
covered. While your predecessor is not 
liable for the breaches of his predecessor, 
he is liable for his own breach of duty in 
failing to make his predecessor properly ac- 
count, and you, in turn, would commit a 
breach in not ascertaining and enforcing 
that liability against your predecessor. 


When considering your predecessor’s ac- 
counts, always try to place yourself in his 
position and try to realize what you would 
have done, had you been in his place. You 
would scarcely feel inclined to assert a 
claim against your predecessor for improper 
making or retaining of investments, if he 
could show that during the same period you 
had pursued the same practice. In consid- 
ering the extent of your investigation, you 
must be practical; you should consider the 
integrity of your predecessor, his reputation 
in the community and his business ability. 
Act prudently and in such a manner that 
you will be able to later justify any action 
or inaction. 


You are not obliged to press a claim 
against’ your predecessor if you find that 
he is insolvent, and that a judgment against 
him would be uncollectible. Business risks 
must be weighed; you can not spend time 
pursuing a will of the wisp. In the event a 
beneficiary should claim that you were 
guilty of a breach of trust in failing to press 
a claim against your predecessor, the bur- 
den is on the beneficiary to prove that the 
claim existed, and that it could have been 
collected. 


In certain cases you may be able to se- 
cure directions and releases from all the 
beneficiaries at the time you are appointed 
successor trustee, relieving you of many of 
the obligations previously referred to. In a 
great many cases, however, there are minor 
beneficiaries and possible beneficiaries not 
yet in being, so that complete releases can 
not be obtained; but in these cases it is well 
to obtain directions and releases from as 
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many of the adult beneficiaries as is pos- 
sible and practical. In taking releases, how- 
ever, you should not forget that you are 
dealing in a fiduciary capacity, and that it 
is your duty to make certain that the per- 
sons giving releases are familiar with the 
contents of the account, and that you call 
their attention to specific matters to which 
they might object, if they are inclined to do 
so. It is also your duty to fully disclose 
whether you have made any investigation 
and all information you have acquired as a 
result thereof. 


Judicial Accounts 


F the predecessor has had his accounts 

approved by a Court, the question arises 
as to whether your investigation may be 
limited by the period subsequent to the date 
covered in the last report approved by the 
court. Generally speaking, the approval by 
a Court of the trustee’s final account closes 
all questions and constitutes a bar to any 
further action against him. The finality of 
interim or periodic accounts is another mat- 
ter and the answer depends on the statutory 
provisions of your particular state. In some 
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states the approval of an interim or period- 
ic account, has the same binding character- 
istics as the approval of the final account; 
in other states such accounts may be re- 
opened at any time prior to the approval of 
the final account. In those States in which 
the account may be reopened the successor 
trustee has the same duty to investigate as 
if the account had never been approved. 


The successor trustee, however, should 
not be permitted to relitigate questions 
theretofore litigated and passed on by the 
Court pursuant to objections filed to such 
accounts. Even in those cases where approv- 
al is final, assure yourself that the court 
approving the account had jurisdiction to 
do so; that all requirements of law regard- 
ing parties and notice were complied with, 
and that minors and beneficiaries not in 
being were represented by guardians ad 
litem or in the manner required by statu- 
tory law. Be wary of fraud or concealment 
in the predecessor’s account which may 
vitiate the effect of the decree. 


The Powers of Successor Trustees 


NSTRUMENTS which are silent con- 

cerning the powers of a successor trustee 
must be carefully analyzed to see if the in- 
tent of the testator or settlor can be ascer- 
tained. Many states have adopted statutes in 
an attempt to settle the matter. 


Illinois adopted such a statute this year. 
It reads that, unless it is otherwise provided 
by the trust instrument, all successor trus- 
tees of the trust shall have all the rights, 
titles, powers and duties, whether discre- 
tionary or otherwise, of the original trustee. 
This statute, in my opinion, is merely a re- 
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statement of the modern tendency of the 
Courts, and you will note that it leaves open 
that shadowy question, whether the trust 
instrument does “otherwise provide.” Fur- 
thermore, the Illinois Act applies only to 
trusts created after the effective date of 
the Act. Section 10 of the Uniform Trust 
Act is very similar to the Illinois Act. 

It is unfortunate that these statutes do 
not provide that, unless expressly provided 
in the trust instrument. The word “express- 
ly” would effectively dispose of the question 
in almost every case. The reason for its 
omission is that many attorneys feel that 
its inclusion would render the Act unconsti- 
tutional. Personally, I believe such an act 
would be constitutional. 


Personal or Office Powers? 


N the early cases it was frequently held 

that a power which might or might not 
be exercised, in the discretion of the trustee, 
was a power personal to the original trustee 
and could not be exercised by the successor, 
unless the settlor indicated a contrary in- 
tention. But this is not a correct statement 
of the modern law. The modern tendency in 
the courts is to hold that all powers given 
in a trust instrument follow the office and 
are not personal to the original trustee. 


This general statement must immediately 
be qualified by pointing out that, when the 
action of the successor in exercising the 
powers is questioned, opposing counsel will 
undoubtedly comb the trust instrument to 
find some clause or clauses to sustain his 
contention that it was the settlor’s intent 
that the power was persona! and could only 
be exercised by the original trustee. And if 


555 


the intention of the creator can be shown 
from the provisions contained in the trust 
instrument, the Court must follow the in- 
tent so ascertained. 

Ordinarily, powers which are generally 
incident to the administration of a trust 
estate, such as a power of sale, a power con- 
cerning the making and changing of invest- 
ments, and other similar powers, are con- 
sidered to attach to the office and not to be 
personal to the original trustee. When the 
trust instrument names a corporate trustee, 
all powers are generally held to attach to 
the office and not to be personal to the origi- 
nal trustee. 

If the trustee named in the will has prede- 
ceased the testator, the power is generally 
construed to attach to the office, because to 
hold otherwise would attribute to the testa- 
tor a desire that the grant of power be void 
for lack of a donee. If a given power is 
made imperative by the testator or settlor, 
rather than discretionary, it is generally 
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many of the adult beneficiaries as is pos- 
sible and practical. In taking releases, how- 
ever, you should not forget that you are 
dealing in a fiduciary capacity, and that it 
is your duty to make certain that the per- 
sons giving releases are familiar with the 
contents of the account, and that you call 
their attention to specific matters to which 
thev micht ohiect if they are inclined ta do 
so. It is also your duty to fully disclose 
whether you have made any investigation 
and all information you have acquired as a 
result thereof. 


Judicial Accounts 


F the predecessor has had his accounts 

approved by a Court, the question arises 
as to whether your investigation may be 
limited by the period subsequent to the date 
covered in the last report approved by the 
court. Generally speaking, the approval by 
a Court of the trustee’s final account closes 
all questions and constitutes a bar to any 
further action against him. The finality of 
interim or periodic accounts is another mat- 
ter and the answer depends on the statutory 
provisions of your particular state. In some 
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states the approval of an interim or period- 
ic account, has the same binding character- 
istics as the approval of the final account; 
in other states such accounts may be re- 
opened at any time prior to the approval of 
the final account. In those States in which 
the account may be reopened the successor 
trustee has the same duty to investigate as 
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The successor trustee, however, should 
not be permitted to relitigate questions 
theretofore litigated and passed on by the 
Court pursuant to objections filed to such 
accounts. Even in those cases where approv- 
al is final, assure yourself that the court 
approving the account had jurisdiction to 
do so; that all requirements of law regard- 
ing parties and notice were complied with, 
and that minors and beneficiaries not in 
being were represented by guardians ad 
litem or in the manner required by statu- 
tory law. Be wary of fraud or concealment 
in the predecessor’s account which may 
vitiate the effect of the decree. 


The Powers of Successor Trustees 


NSTRUMENTS which are silent con- 

cerning the powers of a successor trustee 
must be carefully analyzed to see if the in- 
tent of the testator or settlor can be ascer- 
tained. Many states have adopted statutes in 
an attempt to settle the matter. 


Illinois adopted such a statute this year. 
It reads that, unless it is otherwise provided 
by the trust instrument, all successor trus- 
tees of the trust shall have all the rights, 
titles, powers and duties, whether discre- 
tionary or otherwise, of the original trustee. 
This statute, in my opinion, is merely a re- 
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statement of the modern tendency of the 
Courts, and you will note that it leaves open 
that shadowy question, whether the trust 
instrument does “otherwise provide.” Fur- 
thermore, the Illinois Act applies only to 
trusts created after the effective date of 
the Act. Section 10 of the Uniform Trust 
Act is very similar to the Illinois Act. 

Tt ig nnfortunate that these ctatytes da 
not provide that, unless expressly provided 
in the trust instrument. The word “express- 
ly” would effectively dispose of the question 
in almost every case. The reason for its 
omission is that many attorneys feel that 
its inclusion would render the Act unconsti- 
tutional. : Personally, I believe such an act 
would be constitutional. 


Personal or Office Powers? 


N the early cases it was frequently held 

that a power which might or might not 
be exercised, in the discretion of the trustee, 
was a power personal to the original trustee 
and could not be exercised by the successor, 
unless the settlor indicated a contrary in- 
tention. But this is not a correct statement 
of the modern law. The modern tendency in 
the courts is to hold that all powers given 
in a trust instrument follow the office and 
are not personal to the original trustee. 


This general statement must immediately 
be qualified by pointing out that, when the 
action of the successor in exercising the 
powers is questioned, opposing counsel will 
undoubtedly comb the trust instrument to 
find some clause or clauses to sustain his 
contention that it was the settlor’s intent 
that the power was personal and could only 
be exercised by the original trustee. And if 
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the intention of the creator can be shown 
from the provisions contained in the trust 
instrument, the Court must follow the in- 
tent so ascertained. 

Ordinarily, powers which are generally 
incident to the administration of a trust 
estate, such as a power of sale, a power con- 
cerning the making and changing of invest- 
mente and anther aimilar nowers, are con- 
sidered to attach to the office and not to be 
personal to the original trustee. When the 
trust instrument names a corporate trustee, 
all powers are generally held to attach to 
the office and not to be personal to the origi- 
nal trustee. 

If the trustee named in the will has prede- 
ceased the testator, the power is generally 
construed to attach to the office, because to 
hold otherwise would attribute to the testa- 
tor a desire that the grant of power be void 
for lack of a donee. If a given power is 
made imperative by the testator or settlor, 
rather than discretionary, it is generally 
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held to attach to the office. The fact that a 
given power is to be exercised upon the hap- 
pening of a contingency, which is apt to oc- 
cur at a remote date, is generally held to 
evidence the intent of the testator that such 
power is not personal to the original trustee. 
If it appears that the powers annexed to 
the office of the trustee are for the purpose 
of the trust and to promote its objects, it 
is generally held that such power passes to, 
and may be exercised by, the successor trus- 
tee. 

On the other hand, if it appears that a 
power is lodged in the original trustee, be- 
cause of special confidence in that particular 
trustee, and is to be exercised only upon his 
personal judgment and discretion, then, of 
course, it is personal to the original trustee 
and may not be exercised by the successor. 
The mere fact, however, that the settlor 
authorized the trustee, in his discretion, to 
invade principal for the benefit of the life 
tenant does not of itself establish that spe- 
cial confidence here referred to, as it would 
indeed be strange for a settlor to appoint 
one as trustee in whom he did not have con- 
fidence. 

If there is a definite standard set as to 
when the power is to be performed, and 
that standard may be determined by exter- 
nal means, and is not dependent on the men- 
tal processes or judgment of the trustee, the 
power is generally held to attach to the of- 
fice. 





The Trust Department of the Lincoln Rochest- 
er (N. Y.) Trust Company recently moved 
into new quarters in the bank’s main office 
building. To celebrate the opening of the new 
location, Lincoln Rochester invited 250 work- 
men who had participated in the reconstruction 
to bring their families and view the results of 
their four months work. 
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The relationship between the settlor and 
the trustee is frequently considered in de- 
termining whether the power passes to the 
successor. If there is no close family or 
personal relationship between the settlor 
and trustee, it is easier to infer that the 
power was not meant to be personal to the 
original trustee, than it is where such rela- 
tionship exists. 


The relationship between the trustee and 
beneficiary may likewise be considered; the 
fact that the trustee, mother of the benefi- 
ciary, is given power to make payments in 
such amounts as she may deem necessary 
for the beneficiary’s interest and welfare, 
has been held to be personal to the original 
trustee in one of the older cases. It is diffi- 
cult, however, to reconcile this holding with 
statements appearing in cases and text 
books to the effect (1) that a power attaches 
to the office where a contrary determination 
would defeat the testator’s plan; (2) that 
where the discretion, if exercised, would 
serve the primary objects of the testator’s 
bounty, the power may be exercised by the 
successor trustee; and (3) that one of the 
most important factors in determining 
whether a power may be exercised by the 
successor is a consideration of the purposes 
of the settlor and the effect which a holding 
that the power was personal and might not 
be executed by the successor would have 
upon those purposes. 


There is a contrariety of opinion in those 
cases where the trustee is given the right 
to make payments to the beneficiary when- 
ever he chooses to do so, irrespective of need 
or other limitation, and also where the trust 
instrument authorizes the trustee to carry 
on a business. 


I have failed to cite a single authority 
throughout this paper because the case and 
statutory law of each state differs. However, 
there is respectable authority for the state- 
ments. 


If you have any doubt concerning any 
question that may arise in your administra- 
tion of trusts, you should consult competent 
counsel. If any of your actions be later ques- 
tioned, it is always helpful, both in and out 
of court, to know the matter was given care- 
ful consideration, and to know that you act- 
ed pursuant to counsel’s advice. 





MINIMUM TRUST FEES 


Should Supervisory Authorities Help Formulate Schedules? 


R. M. ALTON 
Vice President and Trust Officer, The United States National Bank, Portland, Oregon 


UR business is one of the few wherein 

the lag between prices and cost of oper- 
ation has not been evidenced by an increase 
in the charges made to the public. I believe 
also that our business is the only one where- 
in, at least in some cases, agreements as to 
fees are made to render service a genera- 
tion in the future. 

There is slipping into the cost of opera- 
tion at least one item that is not productive 
of profit—the cost of furnishing free tax 
information to both federal and state gov- 
ernments. 

Some of the increasing costs of operation 
can be overcome by mechanical equipment 
and some by the increased efficiency of per- 
sonnel but in the main the factors of cost in 
all likelihood are not subject to very great 
control by management. With costs moving 
upward, that portion of the fee which is 
paid for professional skill and ability is be- 
ing decreased almost to the vanishing point. 
Should surcharges come they will in all 
probability be based on the lack or misuse 
of skill and ability and not on the mechani- 
cal costs of operation. It therefore would 
seem plausible that the fee should be great 
enough to cover the risk involved. 


Corporate Fee Competition 


ERSONAL trust fees are governed 

either by statutory enactment or by long 
custom to a base of fees originated in law 
cases more than a generation ago. A change 
in them would probably involve a change in 
the basic trust and probate laws in nearly 
every state. 

On the corporate side, however, these fees 
have been subject to agreement between the 
corporation and the fiduciaries on a basis 
which at least in some localities apparently 
is becoming most highly competitive. These 
fees for the most part are paid for the bene- 


From address as President of Trust Division, American 
Bankers Assn., at Mid-Continent Trust Conference, Chi- 
cago, November 1947. 


fit of the bond holders for services under the 
indenture and in many cases they are based 
upon considerations other than the cost of 
the work and the skill involved in furnishing 
this protection. Whether or not a bond hold- 
er is entitled to have the fee paid for his 
protection reduced because of advantages 
accruing to the trustee out of the service 
seems problematical. In competitive bidding 
for corporate trust work a difference in the 
cost for the protection furnished the bond 
holder has varied for the same service in, our 
locality, I am told, as much as $50,000. 


The reason for the discrepancies must be 
accounted for not on the basis of the cost of 
the service to the bond holder but on other 
advantages accruing to the trustee which 
are not involved in the protection of the 
bond holders’ interest. If trustees, when bid- 
ding for corporate business, are accepting 
profits accruing from their position as trus- 
tee which are not disclosed in the actual fee 
charged, eventually some regulation will be 
forthcoming so that these advantages will 
accrue to the bond holder and not to the 
trustee. Such a condition will be used in 
times of stress against the trustee and it 
seems we might be well advised to compete 
on a basis of open disclosure of the cost of 
operation and skill. 


Government Policy 


BELIEVE that minimum fee schedules 

were never considered as a basis for the 
restraint of trade nor were these ever in- 
tended for anything more than a guide to 
organizations licensed to do a trust business, 
yet since there is no penalty for compliance 
with these minimum fee schedules and they 
are not enforceable, we find ourselves with 
mounting costs and competition uncontrolled 
by a national policy which may forbid even 
the use of minimum fee schedules in deter- 
mining the cost of our product to the public. 


Our stated national policy, underwritten 
by both political parties, requires that the 
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public be protected from unreasonable 
charges for service by those corporations 
which are affected with public interest. It 
might well be that public policy as to the 
operation of trust companies should not 
come under this general heading. Public 
policy might well dictate that the trust busi- 
ness is one so affected with a public interest 
that the supervising authorities should 
scrutinize the fee schedule to prevent losses 
which would endanger the very business 
that they are attempting to regulate. It 
would seem that national policy should pro- 
tect the beneficiary against a reduction of 
skill and service when it is so important to 
him. The regulatory and supervising au- 
thorities, as a part of the national policy, 
should investigate what would be proper 
operating costs and not permit the trustees 
to be placed in a position which would jeo- 
pardize the interests which they have been 
set up to protect. 


It therefore would seem that we in the 
trust business are in a rather anomalous 
position of being in the forefront of those 
who believe in the free enterprise system 
and yet we must believe also in a regulating 
authority that will recognize the needs of 
minimum standards both of performance 
and of the fees which make for that per- 
formance. It would seem unusual that regu- 
latory authority should criticize the per- 
formance of various trust departments and 
overlook the obvious fact that the ability to 
make that performance is based entirely 
upon the amount of fees accruing to the de- 
partment under supervision. And it would 
follow, therefore, that if supervision as to 
performance is to be regulated the same au- 
thority should require that the charge for 
that performance must be adequate to pro- 
duce it. The answer would seem to be found 
in adequate minimum fee schedules. 


THE SECOND ANNUAL WILL DRAFTING CONTEST 
sponsored by the Seattle Life Insurance and 
Trust Council was officially started on Novem- 
ber 26 when the Council’s contest committee 
appeared before the student body of the Law 
School of the University of Washington to 
present the problem. Prizes are $250, $100, and 
$50. The committee is composed of Robert E. 
Lewis of Pacific National Bank, Laurence R. 
Feltham of Mutual Benefit Life, and Walter 
J. Brewer of Seattle-First National Bank. 
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PRACTICAL ASPECTS of COMMON TRUST FUND 


Consideration in Creation and Administration 


WILLIAM E. ANDERSON 
Vice President and Trust Officer, The Central Trust Company, Cincinnati 


T latest count 30 states have Common 

X Trust Fund Laws.! There are 52 funds 
in existence. If you are fortunate enough 
to be in a state that authorizes Common 
Trust Funds, and you decide to establish 
and operate a Common Trust Fund you 
probably will proceed as many of the rest 
of us have done. 

First of all—you will be certain that you 
have a capable Investment Department, or 
staff; then choose one of your responsible 
officers or employees and make the estab- 
lishment and operation of the Fund his re- 
sponsibility. For selection of investments 
or passing on close questions of account 
eligibility you will have a Committee, or 
Committees. 

You will use the American Bankers As- 
sociation “Handbook on Common Trust 
Funds” as a bible. You may visit places that 
have Common Trust Funds, and see for 
yourself how those institutions operate 
them. It may be helpful to ask all of the 
trust institutions that have Funds for their 
Plans anc experiences—for their forms and 
methods, and for any suggestions they may 
have. You will study your own State Stat- 
ute, Section 169 of the Internal Revenue 
Code, and Section 17 of Regulation “F,” 
and ask your counsel to draw a Plan that 
meets your needs and complies with all re- 
quirements including the approval of your 
State Superintendent of Banks, if that is 
necessary. It will be necessary for your 
counsel to prepare a resolution to be passed 
by your Board of Directors adopting the 
Plan and declaring it operative. 


Bona Fide Trusts 


N the meantime you will have gone over 
your operative wills and trust agree- 
ments for all the trusts that are to partici- 


From address delivered before the Pacific Coast and 
Rocky Mountain States Trust Conference in San Fran- 
cisco, Oct. 22, 1947, and also given at Mid-Continent Trust 
Conference in Chicago, November 6, 1947. 

1Missouri by court decision. See St. Louis Union Trust 
Co. v. Toberman, 140 S.W. (2d) 68 (1940). 


pate to be certain that there are no con- 
flicting provisions, such as investment re- 
strictions, a provision that rights and stock 
dividends shall be treated as income, or that 
the trustee must amortize premiums, etc. 
You will also want to be certain that they 
are bona fide trusts and not agency ac- 
counts. After the Fund is established, care 
will have to be taken that anyone who cre- 
ates a small trust does so with protective 
motives and family security, etc. in mind, 
rather than using a trust device as a means 
of investment in the Common Trust Fund. 


The Federal Reserve Board has recently 
ruled that a trust created by a corporation 
with reserve funds to receive a greater re- 
turn than that obtainable on Government 
bonds is not a bona fide trust entitled to 
participation in a Common Trust Fund. 


Intention of the maker in creating a trust 
appears to be the determining factor. Any 
trust that terminates at the death of its 
creator, if the property goes to his personal 
representative, and the instrument has no 
dispositive provisions, may well be excluded 
as not being a bona fide trust. The deter- 
mination as to this might well be whether 
the intention to create the trust is for true 
fiduciary purposes and whether or not the 
trust would have been created even though 
you had no Common Trust Fund. 


Amortization and Income Basis 


MORTIZATION in the ordinary sense is 
impossible in a Common Trust Fund. 
A method has been worked out to take all 
bond premiums based on a quarterly ap- 
praisal and compute a sum to be transferred 
from income to principal, which is the aver- 
age of all premiums taking into considera- 
tion call prices and maturities, and then 
following the same procedure each quarter 
with a new figure each time. Such a method 
is complicated and not satisfactory. The real 
solution is to eliminate the necessity of 
amortization, and then to buy no, or at 
least not too many, high premium bonds. 
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We decided to go on the accrual rather 
than the cash collection basis, with complete 
distributions of accruals. It seemed to us 
simpler. A participating trust pays only for 
the principal market value of the units, and 
nothing for accrued income. There is no 
accrued income because all accrued income 
has been distributed. This method has the 
advantage of giving to the new participants 
the full amount of income even on the first 
quarterly distribution date after admission. 
It does mean that accrued interest on bonds 
is-paid out even though not then collected, 
and dividends on stock that has gone ex- 
dividend are paid out even though not then 
received. The result is a temporary over- 
draft in the income account. This overdraft 
however is always offset by a small unin- 
vested balance in the principal account. The 
approximate amount of the overdraft is al- 
ways easy to determine in advance. 


Calendar Year? 


E are of the opinion that our decision 

to use the calendar year for admission 
and withdrawal dates, was a wise one. The 
proponents of dates other than the last day 
of March, June, September and December 
argue that those dates fall right at your 
busiest periods. We reasoned that although 
the appraisal has to be carefully made and 
cannot be made until after the close of the 
markets on the quarterly dates, neverthe- 
less we are appraising our trusts for review 
purposes all through the year anyway and 
this is comparable to only one trust and one 
appraisal, no great task. The question of 
figuring income, too, is no great task, but 
calls for extreme care. To a certain extent 
the job can be anticipated, and even on divi- 
dends can be done a few days in advance. 
If you have a state tax, you may want to 
have your year coincide with it. 


The arguments for a calendar year are 
perhaps more theoretical than real. We like 
to have our annual report as of the year end, 
and we like to have the whole year’s income 
included on a calendar year basis. Invest- 
ment-wise it makes more sense to us, and 
we believe it does to our customers. 


Tax Returns 


TAX return for the Fund is prepared 
on the Partnership Form to show the 
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sources of taxable income, the individual 
sales of securities, and the allocation of net 
income and gains or losses to the various 
participating trusts. 

Fiduciary Forms for each participating 
trust must be filed under the same rules 
with respect to the amount of income as are 
applicable to any other trust. Just as with 
the investment work, where consideration 
of all problems of each participating trust 
are concentrated in a single fund, so in the 
detailed tax work of recording income and 
capital gains and losses, a computation of 
the net income of the Common Trust Fund 
and a recapitulation of the Short Term and 
Long Term Gains or Losses consolidates 
what might otherwise be required in each 
individual participating trust. 

Our Tax Department determines net in- 
come and calculates Short Term or Long 
Term Sales at the end of each three month 
period. The final quarter information is as- 
sembled shortly after the first of the year, 
and the entire year’s allocation of pertinent 
tax information is then available for our 
letters of information to the various bene- 
ficiaries under each participating trust. 


Operating our Fund on a calendar year 
basis requires an amount of computation 
during the heavy period of tax work in Jan- 
uary although working out a single fund 
can be accomplished with greater ease than 
would be required in the separate computa- 
tion of all the trusts if they were not par- 
ticipants in the Common Fund. Under the 
Internal Revenue Code the net income of the 
Common Trust Fund for its taxable year is 
to be included in the taxable year of the 
participant within which the Common Trust 
Fund’s year ends and this fact necessitates 
consideration in the selection of either a 
calendar or fiscal year for the Common 
Trust Fund. Operating on a fiscal year 
would apparently be preferred from the 
standpoint of the Tax Department, because 
it would allow the recapitulation of quarter- 
ly operations to be made at a time other 
than during the ordinary peak period of tax 
work through the first months of the calen- 
dar year. 


Our Tax Department also maintains a 
running record of the tax cost of each par- 
ticipating unit in the Common Trust Fund 
which changes at the end of each quarterly 





period in which there have been sales of 
securities resulting in gain or loss. Such 
gains or losses are always allocated to the 
participating trusts and reported in the re- 
turn of such participating trust, whether 
distributed or not. But for any amount of 
gain or loss reported, the original cost of 
the unit is correspondingly increased or 
decreased to an adjusted basis or cost, which 
thereafter determines whether gain or loss 
is to be recognized upon the subsequent 
withdrawal of a unit from the Common 
Fund. 


We use outside independent auditors for 
the annual audit and charge the cost to the 
income of the Fund. The charge is infini- 
tesimal when spread over the total units, a 
cent and one-half per $100 unit. That is the 
only charge that is made to our Fund. Le- 
gal expenses could be charged but they have 
not been in the past and probably will not 
amount to much in the future. 


Units and Participations 


N some funds, as ours, the $100 unit 

original is used, in others $10, and in 
some $1. With smaller units it is possible 
to invest more closely. We do not mind hav- 
ing a principal cash balance in the trusts 
themselves if the amount is under $100, or 
under the current cost price of the unit. 


Participation certificates are unnecessary 
involve extra work, and are inadvisable. 
Some institutions that have used them have 
discontinued their use. 


In Ohio we have a nominee statute and 
we have a separate partnership nominee for 
securities held in the Common Trust Fund. 
The only exception to this is that “G” 
bonds are registered in the name of the 
Trust Company as Trustee for the Fund. 


Before your Plan is adopted, or simul- 
taneously therewith, you will have drawn 
up investment programs covering the sale 
of all the securities in the individual trusts 
that are to participate, and a purchase pro- 
gram. If there are duplications in any siz- 
able amounts, you may be able to save one 
set of brokerage commissions. 


You probably will have “G” bonds in the 
small trusts, and you undoubtedly will want 
to sell them to the Fund at par so your 
trusts won’t show a loss as they would if 


the “G” bonds were redeemed, and so that 
your Fund will have as many less-than- 
twelve-year Governments at 242% as pos- 
sible. “G” bonds transferred to the Fund 
are reissued as of their original date. 


Bookkeeping 


7 E have not found that we need a sep- 
arate staff to handle the Fund details. 
There are no particular bookkeeping prob- 
lems, and most of the records are kept on 
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existing forms. We do maintain an auxiliary 
or memorandum set of books so that a rec- 
ord of details is kept together on everything 
pertaining to the Fund except cash. The 
set of books includes: 


1—A complete record of participants, 
the number of units owned, when pur- 
chased or withdrawn, the cost, and 
the liquidating proceeds. 


2—Lists of admissions and withdrawals 
by date with principal value per unit 
and totals. 


38—Income distributions by dates showing 
the amount per unit, the total to each 
participant, and the total to all par- 
ticipants. Each record for a quarter 
is a separate series. 


4—Monthly appraisals of the Fund show- 
ing amount of each security held, the 
cost and market value of each secur- 
ity, and indicated annual income. 

5—A separate ledger sheet on each se- 
curity held showing amounts pur- 
chased, with dates, price and total 
cost, as well as a record of income re- 
ceived on each security. 


The Secretary of our Trust Investment 
Committee maintains a minute book in 
which are recorded all actions of the Com- 
mittee such as investment programs passed 
upon; a record of all securities reviewed; a 
record of proposed admissions and with- 
drawals with estimated amounts five days 
before the quarterly admission dates (as 
required by our Plan), and a statement that 
the Fund has been reviewed and contains 
no ineligible securities. There also appears 
in the minutes of the first semi-weekly meet- 
ing after the quarterly date a statement 
that an appraisal of the Fund was made as 
of the quarterly date, the value being 
ee _, that a unit value of $s 
was indicated, which is the basis of addi- 
tions to and withdrawals from the Fund. 


When the Fund starts, all beneficiaries 
who would normally receive statements 
must be notified of first admission of their 
funds unless the individual trust instrument 
specifically authorizes participation. Con- 
sents of co-fiduciaries, trust advisers, or 
others whose approval of investments is 
necessary, must be obtained before admis- 
sion. 
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Ineligible Investments 


NELIGIBLE items must be segregated 

or sold before additions or withdrawals 
are made, and the Plan should contain a 
provision for segregation under such cir- 
cumstances. We have no mortgages in our 
Fund, and if we did not have other good 
reasons, we would think the possibility of 
default would be a good reason for not in- 
cluding them. With only good bonds and 
preferred and common stocks in the account 
the possibilities of default are at a min- 
imum. 


Itis difficult to see how\there could be a de- 
fault on either a preferred or common stock, 
since there is no legal obligation on the part 
of directors to declare dividends on either 
of them. A sale of that particular stock 
might be indicated. However, a bond is a 
different proposition, and if it stopped pay- 
ing interest there would be a default, the 
question of eligibility would be raised, and 
the item might have to be segregated or 
sold. 


Size of Trusts 


HE Common Trust Fund was designed 

for the small trust. To take $50,000 ofa 
larger trust defeats the purpose or at least 
is in conflict with the original idea of the 
Common Trust Fund. It is possible to get 
adequate diversification in a Fund of several 
hundred thousand dollars. We have used our 
Fund for accounts of only $50,000 or under, 
unless the assets above that amount were 
concentrated in only one or possibly two 
items such as a parcel of real estate, a fam- 
ily holding, or a particular item that could 
not be sold. 


Another practical aspect is the noticeable 
attitude of our whole staff on the question 
of acceptance of new small trust business. 
It is particularly true of $5,000 or $10,000 
accounts. If the creator of the trust is will- 
ing to pay our $70 per annum minimum 
charge we are happy to have the business. 
If the account is $40,000, on which compen- 
sation would be $160 per year, every mem- 
ber of the staff realizes that if the $40,000 
is invested in the Common Trust Fund it is 
not only better protected and stable, but in- 
stead of having say twenty items of $2,000 
each the $40,000 buys about one-half a nor- 
mal committment in one item in the Com- 





mon Trust Fund and practically all the 
tasks multiplied by at least nineteen, if the 
trusts were handled separately, are elim- 
inated. 


Another practical aspect is that the atti- 
tude of our staff cannot help but be reflected 
in time on the public. Although we cannot 
advertise our Common Trust Fund as such, 
we can advertise our trust services in gen- 
eral and can explain the Common Trust 
Fund among them as one of the services for 
small trusts, and perhaps the public will 
gradually change its view that trust ser- 
vice is only for the rich. 

We at The Central Trust Company have 
no question in our minds but that the Com- 
mon Trust Fund is a splendid vehicle both 
for our customers and ourselves. If we had 
the Prudent Man Investment Rule in Ohio 
a large additional number of our small 
trusts. and all our guardianships, could par- 
ticipate in the Fund. 


The experience to date has been far bet- 
ter than even those who established Funds 
thought it could be. I believe that every 
trust institution that has a Common Trust 
Fund would be willing to give complete in- 
formation and help in any way that it could. 


—_— 


New York Rules on Common Trusts 
Amended 


HE New York State Banking Board has 
just amended General Regulation No. 
11, relating to common trust funds. The amend- 
ments, effective December 1, deal with the 
method of valuation of investments, valuation 
schedules, the basis and time of admissions 
and withdrawals, the time for inspection of 
records and other matters brought to the 
Board’s attention by the New York State 
Trust Division’s Committee on Common Trust 
Funds. 
The changes effected by the amendments are: 
(1) For valuation of U. S. Government ob- 
ligations the most recent dealer bid and asked 
prices appearing within the five business days 
next preceding the valuation date in a New 
York City newspaper of general circulation, 
or in standard financial periodicals, are di- 
rected to be used. 
(2) As to other investments where there 
have been recorded sales or bid and asked 
prices on the New York Stock or Curb Ex- 


changes within five business days preceding the 
valuation date, the last recorded sale price 
shall be used, unless subsequent to the sale 
and within the five days, bid and asked prices 
have been recorded, in which event the mean 
of these bid and asked prices is to be used. 


(3) A business day is defined as a day on 
which the New York on, Curb Exchange is 
open for business. 


(4) A valuation schedule is required to be 
prepared within ten bank business days after 
the valuation date. 


(5) The computation period following a val- 
uation date for the purpose of determining 
the value of the fund and its participation is 
measured in calendar days, and written re- 
quests for admission or withdrawal must be 
entered at least five bank business days prior 
to the valuation date. The same time applies 
to cancellations of such requests. 


(6) The periodic statement of condition 
of a fund must be prepared within ten bank 
business days after a valuation date. 


(7) The resolution terminating a common 
trust fund must be sent to the Superintendent 
of Banks within two bank business days after 
its adoption. 


(8) Fund records are to be available for 
inspection by proper persons on the three bank 
business days beginning with the eleventh bank 
business day following a valuation date. 


(9) “Bank business day” is defined as a 
day on which an institution operating a com- 
mon trust fund is open for business. “Valua- 
tion date” is defined as the last bank business 
day of each succeeding January, April, July 
and October. 
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Fiduciary Association Meetings 


Kentucky Bankers Association, Trust Section 


President: Robert S. Davis, First National 
Bank and Trust Co., Lexington 


Program of December 4th: 

“Estate Planning and Business Development”: 
Heman T. Powers, Cleveland 

“Trust Investment Policies’: J. Van Dyke 
Norman, Jr., Kentucky Trust Co., Louisville 

“Trust Problems Panel”: Gilbert T. Stephen- 
son, American Bankers Assn.; Lee P. Miller, 
Citizens Fidelity Bank and Trust Co., Louis- 
ville; Henry L. Cooper, Ohio Valley Trust 
Co., Henderson; Mr. Davis. 


“Conduct of Trust Business under Hobson 
Case”: Robert E. Hatton, General Counsel, 
KBA. 


Maine Corporate Fiduciaries Association 


President: Stephen D. Trafton, Manufacturers 
National Bank, Lewiston 


Program of November 14th: 

“The Capital Market and Trust Funds”: Dr. 
Roger W. Valentine, Halsey, Stuart & Co. 
“Problems of the Fiduciary in Joint Owner- 
ship of Property”: Sidney W. Thaxter, Esq., 

Portland 

Officers re-elected: 

Pres.: Mr. Trafton 

Vice Pres.: Erwin S. Anderson, Merchants 
National Bank, Bangor 

Sec.-Tr.: Alden H. Sawyer, National Bank of 
Commerce, Portland 


New Jersey Bankers Association, Committee 
on Trust Subjects 


Chairman: George D. Cherry, First National 
Bank of Jersey City 


Program of December 3-4: 
“Fiduciary Compensation”: George C. Barclay, 
City Bank Farmers Trust Co., New York 
“Community Property Law”: Walter L. Nossa- 

man, Esq., Los Angeles 
“Fiduciary Legislation and Decisions”: J. 
Fisher Anderson, Esq., Jersey City 


Pennsylvania Bankers Association, Trust 
Company Section 


Chairman: Sidney D. Kline, Berks County 
Trust Co., Reading 


Program of December 5th: 
Committee Reports on Costs and Charges, 
Trust Investments, Trust Department Oper- 
ations, Law of Decedents Estates and 
Trusts, Smaller Trust Departments. 
“Preferred Stocks for Trust Investments”: 
Roger F. Murray, Bankers Trust Co., N. Y. 
“How to Get Trust Business”: A. M. MeNickle, 
Fidelity Trust Co., Pittsburgh 
“Importance of National and International 
Economic Policies in a Trust Investment 
Program, Joseph Stagg Lawrence, Empire 
Trust Co., New York 


“Community Property Law”: H. Ober Hess, 
Esq., Philadelphia 


Texas Bankers Association, Trust Section 


Chairman, Col. T. J. Moroney, Republic Na- 
tional Bank, Dallas 


Program of November 21-22: 
“Straws in the Economic Wind”: Dr. Arthur 
A. Smith, Southern Methodist University 
“Estate Planning”: Gainer B. Jones, National 

Bank of Commerce, Houston 
“Establishment and Operation of a Common 


Trust Fund”: E. B. Pigeon, Frost National 
Bank, San Antonio 

“Operation of Smaller Trust Departments”: 
T. W. Lain, Hutchings-Sealy National Bank, 
Galveston 

“Proposed Revisions of Federal Tax Law”: 
Frank Appleman, Esq., Fort Worth 


“Trust Investments”: Carrol M. Shanks, Pres. 
Prudential Insurance Co., Newark 


New Officers: 
Chairman: John H. Brooks, First National 
Bank, Fort Worth 
Members of Administrative Committee: Col. 
Moroney and Mr. Lain. 


THE FOLLOWING OFFICERS were elected at the 
recent meeting of the Trust Division of the 
West Virginia Bankers Association: 
President—L. C. Norter, vice president, The 
National Bank of West Virginia at Wheeling 
lst V. P.—J. W. Howard, trust officer, Mc- 
Dowell County National Bank, Welch 
2nd V. P.—E. E. Thomas, vice president and 
trust officer, Central Trust Co., Charleston 
3rd V. P.—A. D. Bowie, vice president and 
trust officer, Security Trust Co., Wheeling 








PERSONNEL CHANGES IN TRUST INSTITUTIONS 


CALIFORNIA 


Beverly Hillsk—At BEVERLY HILLS NA- 
TIONAL BANK & TRUST CO., John Gordon 
Betz and Albert Lee Clark were promoted to 
assistant trust officers. 


Los Angeles—Six men in the trust depart- 
ment of SECURITY-FIRST NATIONAL 
BANK have been advanced to new positions. 
Frank L. Humphrey, assistant vice president, 
has been placed in charge of business develop- 
ment. T. W. Perine, assistant trust officer, has 
succeeded the late E. C. Boardman as man- 
ager of the trust real estate and loan division; 
Ray M. Bartee, assistant trust officer, has been 
placed in charge of all trust department 
operational procedures; Charles E. Storck 
and Robert C. Struble have been placed in the 
court division, while Carl E. Carlson has be- 
come an administrative man in the court 
division. 


Los Angeles — 
Lewis B. Maier 
has joined UN- 
ION BANK & 
TRUST CO. as 
trust representa- 
tive. Mr. Maier is 
a graduate of 
Arizona State 
Teachers College 
and the College of 
Law, University 
of Arizona. He 
practiced law 
from 1922 to 1924 
in Tucson, follow- 
ing which he was 
with a trust department for 15 years. 


CONNECTICUT 

New Haven — 
UNION & NEW 
HAVEN TRUST 
CO. promoted 
Raynham Towns- 
hend to trust of- 
ficer. Graduated 
from Yale he join- 
ed the staff in 
1937, and recent- 
ly was named 
commanding offi- 
cer of the Con- 
necticut Naval 
Militia, ranked as 
captain on the 
staff of the Gov- 


LEWIS B. MAIER 


RAYNHAM TOWNSHEND 


ernor of Connecticut. Horace Webber Davis, 
Jr. and William B. Hall were named assistant 
trust officers. All three men served with the 
U. S. Naval Reserve during World War II 
and attained the rank of Commander. 


MARYLAND 


Baltimore—Ernest L. Poyner has been named 
assistant vice president and trust officer at 
UNION TRUST CO. 


MASSACHUSETTS 


Boston — Hor- 
ace Schermer- 
horn, vice pres- 
ident of the NA- 
TIONAL SHAW- 
MUT BANK, has 
also been elected 
trust officer, as- 
suming the posi- 
tion left vacant 

. two years ago by 
the death of Fred- 
erick A. Carroll. 
Mr. Schermer- 
horn, who was a 
pilot in naval 
aviation during 

World War I, is also vice president of the 

Shawmut Association and Shawmut Bank In- 

vestment Trust. 


Springfield—UNION TRUST CO. advanced 
William A. Lieson to vice president. He was 
investment statistician in the trust department 
when he entered the Navy in 1943. 


HORACE SCHERMERHORN 


MICHIGAN 


Detroit — Otto G. Wismer, president of 
BANKERS 
TRUST CO., an- 
nounced the fol- 
lowing promo- 


tions: Nelson F. 
Adams to vice 
president and 
trust officer; Har- 
ry A. Millard to 
trust officer; 
James Leenhouts 
and John J. 
Korney to-<assist- 
ant trust officers; 
Herbert J: Good- 
all, Jr., to assist- 


NELSON F. ADAMS ant treasurer. 





MINNESOTA 


Duluth—Arthur M. Oventile has been ap- 
pointed assistant trust officer of the FIRST & 
AMERICAN NATIONAL BANK, where he 
has been an investment advisor in the trust 
department. 


MISSOURI 


St. Louis—The 
board of directors 
of MERCAN- 
TILE-COM- 

- MERCE BANK 
& TRUST CO. 
appointed George 
F. Torrey as trust 
officer. He was 
formerly associ- 
ate trust officer. 


St. Louis — F. 
Leland Carpen- 
ter, until recently 
Clerk of the St. 
Louis Probate 
Court joined 
MISSISSIPPI VALLEY TRUST CO. on 
December 1 as assistant trust officer, assign- 
ed to probate matters. Mr. Carpenter re- 
ceived his B.A. degree at Washington Uni- 
versity and after attending Harvard Law 
School remained in the practice of law until 
1931 when he joined the legal staff of the 
Farm Credit Administration. 


GEORGE TORREY 


NEW YORK 


New York—Newly appointed assistant trust 
officers in the personal trust department of 
CHEMICAL BANK & TRUST CO. are: James 
M. Clark, Joseph F. Emmerick and W. Brew- 
ster Winton. 


New York—Thomas J. Madden, formerly as- 
sistant secretary, has been made an assistant 
vice president of the UNITED STATES 
TRUST CO. 


NORTH DAKOTA 


Fargo—Harold D. Crosby, formerly execu- 
tive vice president and trust officer, FIRST 
NATIONAL BANK & TRUST CO., succeeds 
the late Gordon H. Nesbit as president. 


OHIO 


Mansfield—Paul M. Eliot has been elected 
president to succeed the late Harry S. Black 
at FARMERS SAVINGS & TRUST CO. For 
17 years he has acted as secretary-treasurer 
and trust officer, and will retain those duties 
also. 
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PENNSYLVANIA 


Philadelphia — 
Among the new 
elections and 
changes at the 
GIRARD TRUST 
CO. were the fol- 
lowing: Robert E. 
MacDougall ad- 
vanced from trust 
officer to assistant 
vice president; 
Robert H. Wilson, 
John W. Woerner 
and William F. 
Blackman ap- 
pointed trust offi- 
vers; G. Odell 
Fletcher advanced from assistant trust invest- 
ments officer to trust investments officer; 
Herbert R. Williams, assistant corporate trust 
officer, named assistant secretary. 


ROBERT E. MacDOUGALL 


Pittsburgh — 

PEOPLES 

FIRST NATION- 

AL BANK & 

TRUST CO. elect- 

ed Hugh Kemp 

a vice president 

to manage the es- 

tate planning de- 

partment of the 

trust division. A 

veteran of World 

War I, Mr. Kemp 

has spent virtual- 

ly his entire ca- 

reer in the life 

HUGH KEMP insurance field. 

Since 1939 he has been local manager of the 
Connecticut General Life Insurance Co. 


Scranton—The board of directors of the 
SCRANTON LACKAWANNA TRUST CO. 
elected the following: J. Curtis Platt, resigned 
as president, elected chairman of the board of 
directors, and chairman of the trust investment 
committee and the executive committee; T. 
Archer Morgan elected president; Frank E. 
Hemelright elected executive vice president, 
having resigned as vice president of the First 
National Bank of Scranton. 


SOUTH CAROLINA 


Greenville—J. C. Hopkins, executive vice 
president and trust ‘officer, PEOPLES NA- 
TIONAL BANK, has been elected president 
to succeed the late William R. Cely. 





Trust Institution Briefs 


Evansville, Ind.—CITIZENS NATIONAL 
BANK OF EVANSVILLE is the new name 
of the combined Citizens National Bank and 
the Citizens Trust & Savings Bank, effective 
December 1. The trust department is headed 
by W. C. Clippinger, attorney, as vice president 
and senior trust officer, assisted by D. W. 
Wendt, trust officer, who has been connected 
with both banks for a number of years. 


Los Angeles, Cal.—George M. Wallace, chair- 
man of the board of SECURITY-FIRST NA- 
TIONAL BANK, has been elected president of 
The Los Angeles Clearing House Association 
for the ensuing year, succeeding to the office 
which has been held by Victor H. Rossetti, 
president of the FARMERS & MERCHANTS 
NATIONAL BANK for the past 10 years. 
Elected to the vice presidency, which office has 
been held heretofore by Mr. Wallace, was Ben 
R. Meyer, president of UNION BANK & 
TRUST CO. Henry N. Thompson was re- 
elected secretary-manager. 


Atlanta, Ga.—N. Baxter Maddox, vice pres- 
ident and trust officer of FIRST NATIONAL 
BANK, has been elected a member of the 
board of trustees of the National Foundation 
for Infantile Paralysis. He is also treasurer 
and a member of the executive board of the 
Georgia Chapter of the Foundation, and a 
trustee of the Georgia Warm Springs Foun- 
dation. 


Henderson, Ky.—H. Lee Cooper, president of 
OHIO VALLEY TRUST CO., is the newly 
elected State vice president of the trust 
division of the American Bankers Association. 


Omaha, Neb.—Harold T. Uehling, vice pres- 
ident and trust officer, UNITED STATES 
NATIONAL BANK, has been elected State 
vice president of the trust division of the 
American Bankers Association. 


New York, N. Y.—CHASE NATIONAL 
BANK plans to establish a new branch at 
the southeast corner of First Avenue and 
23rd Street in Peter Cooper Village, one of 
the Metropolitan Life Insurance Company’s 
large housing developments. Opening is ex- 
pected next summer. 


A dinner in honor of the 1106 employees 
now on the staff of the Chase who have served 
for 25 years or more was held at The Waldorf- 
Astoria Hotel recently. Hosts and speakers 
at the affair were Winthrop W. Aldrich, chair- 
man of the board, and Arthur W. McCain, 
president. The group represents more than 
15 per cent of the entire Chase organization. 
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New York, N. Y.—N. Baxter Jackson, chair- 
man of the CHEMICAL BANK & TRUST 
CO., was host on November 17 at a dinner of 
the Quarter Century Club of the Bank. The 
club has a membership of 176, of which 141 
are actively employed and 35 have been re- 
tired. 

New York, N. Y.—The Quarter Century Club, 
composed of employees, officers and directors 
of GUARANTY TRUST CO. who have served 
the Company for 25 or more years, held its 
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annual dinner and reunion on November 10 at 
The Waldorf-Astoria, with more than 575 
members attending. Fifty new members were 
inducted during 1947, bringing total member- 
ship to 894. Russell E. Weaver was elected 
president of the club, succeeding Charles L. 
Miller. 


New York, N. Y.—Designation of J. P. 
MORGAN & CO., INC., as an additional 
trustee of funds of the New York Community 
Trust was announced by Winthrop W. Aldrich, 
Chairman of the Trustees’ Committee. George 
Whitney, President of J. P. Morgan, was 
named a member of the Trustees’ Committee. 
Sixteen other fiduciary institutions in New 
York, Brooklyn and Westchester are eligible 
to be named custodians by the founder of 
funds in the Trust. There were 76 such funds 
valued at $17,543,536 at the beginning of the 
year. 


New York, N. Y.—The eighth Annual Din- 
ner of the Twenty-Five Year Club of MANU- 
FACTURERS TRUST CO., was held at the 
Hotel New Yorker on December 3rd. The Club 
now number 312, thirty-five of whom became 
eligible for membership this year. John J. 
Hayes succeeds Joseph C. McNally as pres- 
ident. Harvey D. Gibson, President of the 


bank, presented plaques to the new members 
and watches to those reaching their fortieth 
year of service. 


New York, N. 
Y. — Henry B. 
Henze, an assist- 
ant vice president 
of UNITED 
STATES TRUST 
CoO. in its Trust 
Administration 
Department, com- 
pleted 40 years of 
service with the 
Company on 
November 13. Mr. 
Henze is pres- 
ident of the trust 
company’s Twen- 
ty-Five Year 
Club. 


HENRY B. HENZE 


Pittsburgh, Pa.—Plans have been completed 
by Robert -C. Downie, president of PEOPLES 
FIRST NATIONAL BANK & TRUST CO., 
and George F. Lloyd, president of MONON- 
GAHELA TRUST CO. (Homestead) by which 
the latter will become the Homestead branch, 
and the Hays National Bank will become the 
Hays branch of the Peoples First. 
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Mr. Harris’ Beard 


OT often does a banker receive, during his 

lifetime, a tribute from the public press 
such as that bestowed on Albert W. Harris in 
an editorial in the Chicago Tribune of Novem- 
ber 6th last, from which we quote: 


ne * % 


“Now that Albert W. Harris has passed his 
80th birthday, we are ready to concede his 
right to the handsome beard which he has 
worn for as long as we can remember. Until 
now we have always suspected that it was a 
deliberately adopted camouflage, designed to 
lull over-sharp operators into the delusion that 
they were dealing with a rather simple minded 
old gentleman. The slickers in time learned 
differently, to their sorrow. 


“Mr. Harris was most often in the public 
eye in connection with the securities of the 
Chicago street car companies. He had recom- 
mended those bonds to his customers as a 
sound investment 40 years ago. In all the com- 
plicated negotiations of recent decades his 
attitude was that of the vigilant and faithful 
trustee, guarding the interests of those who 
had intrusted funds to his care. His acceptance 
of this primary obligation sometimes irked 
people who wanted things done in a hurry, 
but the recent purchase agreement with the 
city vindicated his stand and discharged him 
honorably from his long trust. 


“Not the least of Mr. Harris’ claims on the 
respect of his fellow Chicagoans lies in his 
very early recognition that business can inter- 
est itself in the welfare of its employes. He 
instituted a pension plan and other programs 
to insure employes’ security at the present 
Harris Trust and Savings Bank many years 
before such activities became fashionable with 
business generally.” 


io co 


It was in January 1916 that Mr. Harris, 
then president of Harris Trust, announced 
establishment of the Employees’ Savings and 
Profit Sharing Fund. At that time, the idea 
of employees sharing in profits was, to say 
the least, novel. The wide acceptance which the 
concept has been accorded in business as well 
as banking gives testimony to Mr. Harris’ 
vision. 

The bank also has a pension plan. Mr. 
Harris retired early this year as Chairman 
of the Board, but remains as a director of the 
bank as well as many civic organizations in- 
cluding The Chicago Community Trust which 
he founded. 





Trust Division Committee Chairmen 


HE newly appointed Committee Chairmen 
of the Trust Division, American Bankers 

Association are: 

Common Trust Funds: A. W. Whittlesey, The 
Pennsylvania Company for Banking and 
Trusts, Philadelphia; 

Corporate Trust Activities: Carl E. Buckley, 
Chase National Bank, New York; 


Robert A. Wilson, The 
Banking and 


Cost and Charges: 
Pennsylvania Company for 
Trusts, Philadelphia; 

Employees’ Trusts: Carlysle A. Bethel, Wach- 
ovia Bank and Trust Company, Winston- 
Salem; 

Fiduciary Legislation: Francis A. Ohleyer, 
Fletcher Trust Company, Indianapolis; 

Operations for Trust Departments: Edwin M. 
Marvin, Hartford-Connecticut Trust Com- 
pany, Hartford; 

Relations with the Bar: Leo M. Little, New 
England Trust Company, Boston; 

Relations with Life Underwriters: N. Baxter 
Maddox, First National Bank, Atlanta; 

Taxation: Lee P. Miller, Citizens Fidelity 
Bank and Trust Company, Louisville; 

Trust Education: Louis W. Fischer, American 
National Bank and Trust Company, Chicago; 

Trust Information: Harve H. Page, The North- 
ern Trust Company, Chicago; 

Trust Investments: Richard P. Chapman, 
Merchants National Bank, Boston; 

Trust Policies: M. W. Lowell, Continental 
Illinois National Bank and Trust Company, 
Chicago; 

Veterans Affairs: Chester R. Davis, Chicago 
Title and Trust Company, Chicago. 


In Memoriam 


RONALD RANSOM, vice chairman of the 
Board of Governors of the Federal Reserve 
System and formerly vice president and trust 
officer of the Fulton National Bank, Atlanta. 


GEORGE W. HAMLIN, president and trust 
officer of the Canandaigua (N. Y.) National 
Bank & Trust Co. 


JOSEPH G. B. MOLTEN, trust investment 
officer at the Germantown office of the Penn- 
sylvania Company for Banking and Trusts, 
Philadelphia. 


ARTHUR L. MOLER, vice president of 
Fifth Third Union Trust Co., Cincinnati. 


CHICAGO TITLE AND TRUST COMPANY; marking 
the beginning of its second century of service, 
moved into its new building at 111 W. Wash- 
ington Street. A series of open house parties 
were held for the employees and their families 
and for their customers and friends. The exe- 
cutive offices of the Trust Division are on the 
sixth floor. 


THE BOATMEN’S NATIONAL BANK of St. Louis, 
in celebration of a century of business, pub- 
lished its history in a book entitled “The 
Means of Wealth, Peace and Happiness.” The 
oldest bank west of the Mississippi started 
with $375 and grew to a depository of more 
than $120 million. 
a 
THE NORTHERN TRUST COMPANY of Chicago 
has issued a booklet entitled “50 Suggested 
Services for Correspondent Banks.” Twelve 
of the services listed are offers to commercial 
and individual customers of the correspondent 
banks, five are in the interest of the employees 
and the balance are for the correspondent 
bank itself, the latter including trust services. 
* 

THE First NATIONAL BANK of Memphis is now 
offering its correspondent banks the opportun- 
ity of participating in the bank’s pension and 
insurance plan. A correspondent bank may 
qualify regardless of the number of its eli- 
gible employees. These arrangements have re- 
cently been approved by the Treasury. 
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NOTES ON CURRENT LITERATURE 


BOOK 


Selling Life Insurance Through a 
Tax Approach 


J. BLAKE LOWE and W. GIBBS McKENNEY. 
Taxes & Estates. Baltimore, Md. pp. 151. $4.75. 


In simple and non-technical language, tax 
facts and practical illustrations act as a tax 
guide to life underwriters in the development 
of business. After explaining the clear dis- 
tinction between tax evasion and tax avoidance, 
methods of the latter by means of life insur- 
ance are illustrated in reference to the Federal 
estate, gift and income taxes. Special chapters 
are devoted to personal and business insur- 
ance. 


ARTICLES 
Taking Trust Service to the People 


GILBERT T. STEPHENSON. The Trust Bulletin, 


November. 

Taking trust service to the people requires 
four major steps:—(1) Helping people to 
realize each his own, individual need for trust 
service; (2) helping them each to realize his 
own need for the services of an institution 
which makes a business of rendering trust 
service; (3) making the services of such insti- 
tutions physically accessible to people; and 
(4) adapting these services to individual, per- 
sonal needs of people. 

The two services which most people need 
are the settlement of their estate by an execu- 
tor and the management of their property 
during life and after death by a trustee. Ad- 
vertising and personal representation are the 
means of bringing home to people the realiza- 
tion of their trust needs and their need for a 
trust institution. 

For the settlement of their estates or ad- 
ministration of their personal trusts people 
prefer not to go outside their own trade area. 
Branch trust departments, arrangements with 
local banks, increased number of banks offering 
limited trust service, and the operation of a 
trust company by all the banks of a com- 
munity are some of the means suggested for 
making trust service physically accessible to 
more nearly all the people who need it. 

The first step in adapting their services 
to small estates would be for banks to urge 
legislation adopting a brief, simple, inex- 
pensive procedure for settlement. Common 
trust funds seem to be the best suggestion 
made for small trusts. 


Taxation of Powers of Appointment 
and the Need to Break the Im- 
passe 
ROLLIN BROWNE. The Trust Bulletin, October. 


Due to the veritable storm of protest over 
the unfairness of the 1942 amendments of 
the Revenue Code providing for the taxation 
of powers of appointment, Congress has several 
times postponed its effective date. Finally 
H.R. 3533 was introduced on May 20, 1947, 
in an attempt to compromise the attack. This 
bill never had a chance of passage because 
of its treatment of pre-existing powers. Powers 
created prior to the 1942 amendments should 
not be subjected to taxation, although a sat- 
isfactory solution should not be jeopardized by 
holding out for this. 

A limited power should not be taxed just 
because it can be exercised in favor of anyone 
other than the donee, his estate or creditors. 
These powers are entirely nonbeneficial and 
are in no proper sense ownership. The objec- 
tion is not removed by the fact that the exe- 
cutor can recover from the beneficiary the 
proportionate share of estate tax due to the 
inclusion thereof because, due to graduated 
rates, the increase in taxation is dispropor- 
tionate. 

If the Treasury would accept the notion 
that only general or beneficial powers ought to 
be taxed and make these provisions applicable 
only to powers created after October 21, 1942 
the bill would be simple and have all the attri- 
butes of a true tax reform. 


Fiduciary Accounting 


Three valuable articles relating to fiduciary 
accounting are contained in the November 
issue of the New York Certified Public Ac- 
countant. They are: “A Discussion of the Na- 
ture and Function of the Accounting State- 
ments in Fiduciary Accounting,’ by Aaron 
Kurz, “Recent Decisions on the Law of Corpus 
and Income,” by John J. Traynor, and “A 
Review of Recent Decisions in Accounting 
for Common Trust Funds,” by Orrin R. Judd. 
These are followed by a “Bibliography on Es- 
tate Accounting,” compiled by Arthur B. Moll. 


7 
CARRIE JACOBS BOND left an estate of $251,382, 
according to Los Angeles court records. She 
was the composer of “The End of a Perfect’ 
Day” and other songs. 





IF ESTATE and GIFT TAXES 
ARE COMBINED 


Analysis of Treasury Study — Part III 


MARTIN M. LORE 


Member of the Bars of New York, Wisconsin and District of Columbia; C.P.A.; 
Formerly Special Attorney, Office of Chief Counsel, Bureau of Internal Revenue; 
Associate Tax Counsel, Samuel J. Foosaner, Newark, N. J. 


T is somewhat anomalous that the task 
of simplification of the tax laws (by in- 
tegrating the estate and gift taxes, and cor- 
relating them with the income tax) is itself 
complicated. The reason for this is found 
in the history of the tax law’s involvements, 
which in most cases represented attempts 
to deal with inequities and hardships, real 
or supposed. To simplify the tax laws, and 
yet to preserve the special treatment afford- 
ed taxpayers in special circumstances, is in- 
deed a Herculean task. 


The two previous discussions in this se- 
ries of articles dealt with the broad outlines 
of the Treasury Study and some of its de- 
tailed recommendations. This final install- 
ment is concerned with some additional com- 
plications embodied in the Treasury Report. 


Grantor’s Power to Borrow 


NDER existing law, a grantor is consid- 

ered to possess incidents of ownership 
where he may borrow from the trust with- 
out adequate collateral or without interest.! 
In such a case, a grantor has freed himself 
from the normal fiduciary limitations and 
should rightly be taxable on the trust in- 
come. The proposed study renders a grantor 
subject to income tax if he has the right to 
borrow from the trust. The proposal makes 
no distinction between the type of case pres- 
ently proscribed and ones in which the 
grantor is permitted to borrow from the 
trust only upon furnishing adequate collat- 
eral and payment of the usual interest rate. 
It may be questioned whether uniformity 
between the taxes in this respect is worth 
the price of denying a grantor the right to 


1S$ee Regs. 111, Sec. 29.22(a)-21(e) (2). 


borrow from a trust under terms represent- 
ing no preferential treatment. 


The mere fact that a loan to the grantor 
constitutes a proper form of trust invest- 
ment under State law, would not subject the 
grantor to income tax. The transfer would 
be deemed complete, and only if the grantor 
actually borrowed from the trust would he 
be liable for income tax. 


Under the recommendations set forth in 
the special study, a grantor would be held 
taxable on the income whether his power to 
borrow or deal with the trust property were 
direct or indirect. The comments in the re- 
port with respect to the phrase “directly or 
indirectly” are interesting, especially in 
view of the use of this language in other 
sections of the law, such as the premium 
payment test for inclusion of insurance pro- 
ceeds for estate tax purposes. The report 
states: 


“The word ‘indirectly’ cannot be rigidly 
defined. The problem here is to deal with a 
variety of trust arrangements whose per- 
mutations and combinations cannot be fore- 
seen no matter how imaginative the drafts- 
man may be. A degree of uncertainty is, 
therefore, unavoidable. Such uncertainty, 
however, should not disturb the grantor 
who desires neither to retain nor to exer- 
cise a power to borrow or deal with the 
trust property. A fair balance is thereby 
struck between a transferor’s need for cer- 
tainty and the Government’s need for pro- 
tection against devious avoidance which is 
nonetheless avoidance.” 


Other Administrative Powers 


HE Clifford regulations are predicated 
on the fact that it is possible for a per- 
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son to transfer title to property and yet re- 
tain sufficient administrative control to war- 
rant treating the transferor as the owner. 
The most frequent illustration of this is 
that of a trust created with stock of a cor- 
poration of which the grantor has control. 
Through the power to vote the stock and to 
control investments, the grantor-trustee is 
enabled to have income in excess of his 
needs flow directly to the beneficiaries of 
the trust and yet receive ample compensa- 
tion from the corporation and retain dom- 
inion over the corporation’s affairs. 

Many variations, however, are possible in 
the type and effect of administrative powers 
retained. The same reserved power which 
gives one grantor practical dominion over 
trust property may be entirely harmless in 
another trust. There are many cases in 
which the grantor, as a result of his expe- 
rience or his familiarity with the trust prop- 
erty, is perhaps the most qualified person 
to manage investments. How should these 
situations be distinguished from those in 
which the right to manage investments is 
the springboard to continued control of the 
affairs of a corporation, and in which that 
control is all the grantor really desires? 


The Clifford Regulations seek to resolve 
this problem by differentiating between 
powers exercisable by the grantor as trus- 
tee and powers exercisable by him in his 
own right. This approach does not dovetail 
with the correlation which the Treasury 
Study seeks to achieve. Basically, the prob- 
lem of the retention of administrative pow- 
ers by grantors is part of the larger prob- 
lem of treating the family as a unit for in- 
come tax purposes. 

If Congress enacts legislation which has 
the effect of splitting the income of spouses 
for income tax purposes, the need for devis- 
ing a method for treating trusts under 
which administrative powers are reserved 
to the grantor will be lessened. Especially 
would this be true if the income of minor 
children is regarded as income of the family 
unit, at least to the extent that it arises 
from property transferred to them by their 
parents. It was due to the belief and expec- 
tation that some action will be taken by 
Congress in the near future on the subject 
of split-income or treatment of family in- 
come as a unit, that the Treasury study con- 
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tains no specific recommendations dealing 
with administrative powers. 


Tax Saving Device Undisturbed 


NE of the outstanding methods of sav- 

ing estate taxes at the present time is 
to transfer a life estate to one individual or 
group of individuals and a remainder to an- 
other individual or group of individuals. 
Property is thus frequently settled for 
more than one generation, with only one es- 
tate tax liability. 


Under present law there is no estate tax 
payable at the death of the life tenant. 
While this-is mentioned in the report, no 
change is recommended in this regard at 
this time. 


Help for Grantors Who Guess Wrong 


R. A, a retired business man, creates 

a trust for the benefit of his wife and 
children to which he transfers most of his 
property, retaining assets which consist 
primarily of real estate. His income from 
such real estate is approximately $15,000. 
For any one of a number of possible rea- 
sons, the transfer in trust is held to consti- 
tute an incomplete gift, and the Commis- 
sioner taxes the trust’s income of $20,000 
to A. The tax on an income of $35,000 is 
$15,390. How can A pay income taxes in ex- 
cess of $15,000 out of his $15,000 income? 
He cannot touch the trust principal or in- 
come, for the trust is valid under local law 
and does not belong to him.? He cannot even 
get the necessary funds out of his capital 
except possibly through a forced sale of his 
real estate which may result in a substantial 
loss. 

The necessity for making some provision 
for grantors who find themselves in this 
position has been recognized for some time. 
A parallel can perhaps be drawn to the 
present estate tax provision for contribu- 
tion.? Under that provision the beneficiaries 
of property which does not form a part of 
the estate for purposes of administration, 
but which does become a part of the gross 
estate for tax purposes, such as life insur- 


*See, however, Stone v. Stone, Michigan Supreme Court, 
16 Law Week, p. 2186, in which the Court held that a 
father who created a family partnership which was held 
invalid for income tax purposes could take back the part- 
nership interests transferred. 

’Sec. 826, Internal Revenue Code. 








ance proceeds or jointly owned property, 
may be called upon for a proportionate part 
of the estate tax, in the absence of a specific 
direction to the contrary. 

















In brief, the method suggested in the 
Treasury Report is to permit a grantor to 
recover from the trustee the tax which the 
grantor is required to pay on such income 
(on a pro-rata basis), subject to certain 
limitations. For example, the recovery might 
not exceed the undistributed trust income. 
Thus, a trustee would not be liable for con- 
tribution beyond the income in his hands at 
the time the grantor made his request for 
contribution. The advantage of this would 
be that trustee would know the exact extent 
of his liability in this regard, and could dis- 
tribute the balance without hazard. The 
study points out the necessity for time lim- 
its within which the grantor may enforce 
his demand for contribution. Without some 
limitation of this sort, great uncertainty 
would be introduced in the administration 
of trusts. 















































































Prior Dispositions of Property 


NE of the trickiest questions is how to 
O apply a new set of rules to previous 
transfers, assuming the legislation proposed 
by the study were adopted. When would the 
new law be effective? Suppose a man pre- 
viously transferred property and paid a 
gift tax. Suppose that under existing law 
he is not liable for income taxes or estate 
taxes, and that under the new rules the 
transfer would be considered incomplete. 
Would it not be unfair to apply the new 
rules to that transfer? 


In order to achieve correlation to the ex- 
tent possible during the transition period, 
the proposal would leave undisturbed the 
tax effects of transfers where the present 
tax rules are actually correlated, even 
though the present rules may be contrary 
to the new rules. For example, if, as in the 
above case, a man is not subject to either 
income or estate taxes on property trans- 
ferred, no change would be made, although 
the transfer would be incomplete and in- 
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come and transfer taxes would be due under 
the new rules. 

There are instances, however, as has al- 
ready been pointed out, where correlation is 
presently lacking. A grantor is sometimes 
left subject to income tax but not to estate 
tax, and vice versa. In these cases, a change 
in either the income tax or the estate tax 
rule is required to achieve consistency. The 
new rules could be applied here, so long as 
adequate provision is made for relinquish- 
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ment of interests which would result in a 
second set of taxes under the new rules. 


Thus, if transfer of property under exist- 
ing law resulted in removing such property 
from the transferor’s gross estate, but did 
not free him from income taxes, then, if 
the transfer would be deemed complete un- 
der the new rules, he should be relieved 
from paying income taxes on the trans- 
ferred property as of the effective date of 
the new legislation. Likewise, if the trans- 
fer relieved the transferor from liability for 
gift taxes but the property was still includ- 
ible in his gross estate, then, if the transfer 
were deemed complete under the new rules, 
an estate tax should not be imposed. 


On the other hand, where there is lack of 
correlation under existing law and the 
transfer is one which would be incomplete 
under the new rules, liability for the addi- 
tional tax would be imposed. To avoid any 
hardships, however, an opportunity would 
be given for releasing those powers or in- 
terests which make the transfer incomplete 
under the new rules, without the payment of 
a transfer tax. Where income tax liability 
is involved, the Treasury Study proposes 
that a one-year period be allowed in which 
to make the tax-free relinquishments. It 
suggests further that where estate tax lia- 
bility is concerned, the non-taxable relin- 
quishment could take place any time during 
the transferor’s lifetime. 


ADOLF HITLER’S WILL has been declared in- 
valid in so far as property located in Bavaria 
is concerned. He had left his property to the 
Nazi party or the state, neither of which exists. 
The executor was to be Martin Bormann who 
is believed dead. 
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Income Tax 


Beneficiary of trust taxed only on amounts 
actually distributed. Taxpayer’s husband died 
in 1939 leaving will in which he bequeathed 
remainder of estate, after several specific be- 
quests, in trust for his wife for life with 
remainder to their children. During 1940 and 
1941, executors were engaged in audits and 
appraisals, and paying or settling debts and 
state and federal tax liabilities. In 1942, when 
federal estate tax liability was settled, execu- 
tors transferred property to themselves as 
trustees. 

Commissioner sought to tax widow not only 
on amounts which she actually received in 


1940 and 1941, but on the entire income of 
estate for those years. Widow claimed that 
estate was still in process of administration 
and that she was taxable only on amounts 
distributed to her. 


HELD: For taxpayer. Estate was clearly 
in process of administration during 1940 and 
1941 in view of activities in which executors 
were engaged. Testamentary trust did not 
come into possession of residuary estate until 
1942. Prior thereto, income was taxable to 
estate, except to extent distributed. Widow 
was not taxable on any amount beyond that 
which she received. Hirsch v. Comm., 9 T.C. 
No. 119, Nov. 5. 


Payments for life with ten years certain 
under endowment contract option taxable as 
annuity. Prior to maturity of his endowment 
policy, taxpayer exercised option under con- 
tract providing for the payment of .monthly 
installments to him for life with a minimum 
guarantee period of 10 years. Taxpayer in- 
cluded amount received in 1941 in his income, 
and brought suit for refund on ground that 
he had not yet had return of his capital. Com- 
missioner contended annual payments consti- 
tuted an annuity, and that 3% of total cost 
of policy was taxable income each year under 
Section 22(b)(2) of the Internal Revenue 
Code. 


and Practising Law Institute 


HELD: Payment method selected by tax- 
payer was based on computation with refer- 
ence to age, life expectancy and mortality 
tables. This brought it within definition of 
annuity. Thornley case, (often cited), dis- 
tinguishable on ground that option selected 
in that case was for payments computed with- 
out reference to life expectancy and mortality 
tables. Under option selected by taxpayer in 
this case, policy was surrendered as consider- 
ation for purchase of annuity, and 3% of 
total cost was reportable income annually. 
Hess v. United States, U.S.D.C. Minn., 3rd 
Div., Oct. 23. 


Distribution of life beneficiary from sale of 
realty taxable as ordinary income. K. was life 
beneficiary of trust which sold certain realty 
at loss. Agreement of sale provided that pur- 
chaser was to bear portion of taxes for current 
year. Trust had already paid these taxes, 
and therefore credited amount to be borne by 
purchaser to its income account, distributing 
this amount to K. in same year. K.’s estate 
claimed distribution was taxable as capital 
gain on theory that gain on sale of real 
estate would have been capital gain to trust, 
and any portion of sales price distributed to 
income beneficiary retained same character as 
it had in hands of trustee. 


HELD: Amount distributed was taxable as 
ordinary income. Trust had no capital gain. 
Rather, it sustained capital loss. Distribution 
to life beneficiary did not result in converting 
capital loss into capital gain. Estate of Kolb 
v. Comm., T.C. Memo., Oct. 30. 


Transfer of partnership interest to trust 
for children. Ineffective for income tax pur- 
poses. Husband and wife, in Texas, created 
three trusts for their minor children. They 
transferred to husband, as trustee, 20% of all 
assets of automobile finance company operated 
by husband. Articles of partnership were 
signed on same day by husband, individually 
and as trustee for each of three trusts. Gift 
tax returns were filed by husband and wife. 
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Commissioner included in income of husband 
and wife, profits of partnership attributed to 
trusts. 


HELD: For Commissioner. Transfer of in- 
terest in husband’s business represented noth- 
ing more than reallocation of income among 
members of family group. No new capital was 
contributed under trust agreements and arti- 
cles of partnership. There was no change in 
husband’s management and control over bus- 
iness and no change in his economic position. 
Taxpayer’s alternative argument that wife 
was not taxable on half of income attributed 
to trusts, on ground that she had no control 
over buginess, was lacking in merit. Her in- 
terest in income was not founded upon con- 
tract, but upon Texas law of community 
property. Zander v. Comm., T.C. Memo., 
Nov. 12. 


Estate Tax 


Life insurance transferred under separation 
decree not taxable. Property settlement en- 
tered into by decedent and wife prior to 
divorce was incorporated in divorce decree. 
Among other assets transferred by decedent 
to wife were nine policies of insurance on his 
life, which he agreed to maintain in force. 
Commissioner contended that transfers were 
made in contemplation of death. 


HELD: For taxpayer. Dominant motive for 
assignment of policies was to settle property 
rights and to remove all further obligations 
to wife except such as were specifically stated 
in agreement. This motive was one associated 
with life. Under these circumstances proceeds 
were not includible in decedent’s estate. Estate 
of Hurd v. Comm., 9 T.C. No. 92, Oct. 15. 


Right to use principal results in estate tax. 
Decedent transferred certain securities to her- 
self and trust company as trustees. She pro- 
vided that income be paid to her for life, and 
upon her death to her children. Trustees were 
authorized to use principal for decedent’s 
proper maintenance and support or for stated 
emergencies, but this power was never exer- 
cised. Decedent had income far in excess of 
her needs. During last 10 years of her life 
she was mentally incompetent. Commissioner 
taxed principal of trust in her estate on ground 
that transfer was intended to take effect in 
possession or enjoyment at or after her death. 


HELD: For commissioner. If trust company 
had possessed untrammeled discretion to use 
principal, trust would not have been taxable 
in decedent’s estate. However, since trust pro- 
vided external standard for use of principal, 
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which was capable of being enforced, trust was 
taxable. 


Taxpayer’s claim that decedent’s right to 
use principal was destroyed by her mental 
incompetency, was witout merit since right 
could be exercised by guardian. Taxpayer’s 
contention that trust company could not act 
alone was likewise overruled. Trust was not 
such a personal one as to preclude corporate 
trustee from acting alone in event of de- 
cedent’s disability. Facts that decedent had 
ample income and that use of principal was 
improbable were of no consequence. Estate of 
West v. Comm., 9 T.C. No. 99, Oct. 22. 


Partial exercise of power of appointment 
after 1942 amendment, does not require tax- 
ation of entire property. Decedent and her sis- 
ter Ruth each had power of appointment over 
one-half of trust property. Decedent died in 
March 1943. Her will provided that, if Ruth 
survived her, another sister (Clara), or Clara’s 
issue, should take one-half of the interest over 
which decedent had power of appointment; 
namely, one-fourth of total trust property. 
Decedent specifically directed that her will 
should not operate as exercise of power with 
respect to part not appointed to Clara. Under 
1942 Revenue Act, any property with respect 
to which decedent has general power of ap- 
pointment is taxable in estate, regardless of 
exercise of power. Commissioner included value 
of one-half of trust income and principal in 
decedent’s estate. 


HELD: Decedent having died before July 
1, 1943, and power having been created before 
1942 Act amendment applies only where 
power was exercised. Decedent did not exer- 
cise power, except as to part appointed to 
Clara. Partial execution of power does not 
release it as to other property. Only one- 
fourth interest in income and principal ap- 
pointed to Clara is taxable. As to other one- 
fourth, property did not pass by appointment, 
and under pre-1942 statute is not includible in 
estate. Estate of Wooster v. Comm., 9 T.C. 
No. 100, Oct. 238. 


Reciprocal trust doctrine inapplicable where 
trusts created fifteen months apart. Husband 
created trust for wife which she was em- 
powered to terminate at any time, whereupon 
she was to receive the principal. Income was 
to be paid to wife, with remainder to children. 
Property transferred to trust was valued at 
$640,000. Fifteen months later wife created 
similar trust for husband, of different secur- 
ities valued at $350,000. At. this time property 
forming first trust had decreased in value to 
$375,000. Both trusts were prepared by same 


















firm of attorneys. Less than one month after 
wife established trust, husband terminated it 
by virtue of authority granted to him, and 
received principal. Upon wife’s death Com- 
missioner included in her estate value of trust 
created by her husband on ground that trusts 
were reciprocal and wife was, in effect, creator 
of that trust. 

HELD: For taxpayer. Evidence did not sup- 
port application of reciprocal trust doctrine. 
Intuition and “hunches” were not enough. 
Legal consideration must exist before doctrine 
of reciprocal trusts can be applied. In absence 
of concurrently planned procedure (which was 
not shown) trust was not includible in wife’s 
estate. Estate of Lueders v. Comm., C.C.A.-3, 
Oct. 16. 


Half of property held by entirety includible 
in estate where surviving spouse contributed 
half of consideration. Decedent and his wife 
received certain lots by gift as estate by en- 
tirety. They mortgaged this lot and used 
funds for improvement purposes. They erected 
building with funds received from further 
mortgages. Several additional properties were 
later acquired with funds acquired through 
mortgages, and held as estate by entirety. 
Commissioner included entire value of proper- 
ties in decedent’s estate. 


HELD: Only one-half of properties is includ- 
ible in decedent’s estate since surviving spouse 
furnished from her separate estate one-half 
of original consideration. Drummond Estate v 
Paschal, U.S.D.C., W. Div., E.D., Ark., Oct. 27. 


Gifts by incompetent’s guardian held not in 
contemplation of death. Decedent was mentally 
incompetent. Her income received by her guar- 
dian was in excess of her needs, while her 
sons were in straitened financial circumstances. 
Decedent’s guardian concluded that decedent, 
if sane, would have made gifts to her sons; 
so he made gifts from her property. After 
decedent’s death, guardian’s final accounting, 
reflecting these payments, was approved by 
County Court. During period of gifts, de- 
cedent was in good physical health. 

HELD: Transfers were not in contempla- 
tion of death, and should therefore have been 
excluded from decedent’s estate. Gifts to sons 
were made in small amounts over period of 
years. Motive for these payments was to pro- 
vide the sons’ needs for funds. Guardian’s 
view was that decedent would have made such 
gifts if sane. Trau v. Scofield, U.S.D.C., W.D., 
Texas, Waco Div., Nov. 14. 


Power of grantor to use principal corpus 
for beneficiaries, in event of illness or emer- 
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gency, not ground for including trust in his 
estate. In 19438, decedent established irrevoc- 
able trust, designating himself as one of two 
trustees. Trust provided that income be paid 
to decedent’s wife for life and thereafter the 
children in equal shares, with remainder to 
their issue. Trustees were empowered to use 
principal in event of accident, illness or other 
emergency. Commissioner included trust in 
decedent’s estate on ground that power to use 
principal gave decedent power to shift economic 
benefits to children or grandchildren other than 
those who would otherwise receive them. 
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HELD: For taxpayer. Exercise of power 
was subject to definite standard. Trustee did 
not have absolute or arbitrary control over 
principal. Power reserved to trustee did not 
constitute power to alter, amend or revoke 
so as to render trust taxable in decedent’s 
estate.Estate of Lucey v. Comm., T.C. Memo., 
Oct. 22. 


Property outside United States excluded 
from estate since decedent held to be non- 
resident. Decedent was born in Switzerland 
and was citizen of that country all his life. 
After the outbreak of War in Europe, fearing 
that Germany would invade Switzerland, he 
came to United States with his family. In a 
number of documents filed by the decedent 
during the last 15 months of his life, he 
stated that he was resident of United States. 
Commissioner included certain property sit- 
uated outside United States in decedent’s gross 
estate. 

HELD: For taxpayer. Question is one of 
domicile. Decedent’s domicile in Switzerland 
was presumed to continue until he made his 
home elsewhere with intention of remaining 
there indefinitely. In view of extensive evidence 
as to decedent’s intention not to adopt new 
domicile, Switzerland was still his legal dom- 
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icile at time of death, and therefore property 
was erroneously included in his estate. Estate 
of Bloch-Sulzberger v. Comm., T.C. Memo., 
Nov. 12. 


Where income tax refunds were obtained on 
representation that property was community, 
taxpayer estopped from separate property con- 
tention for estate tax. Decedent and wife al- 
ways lived in community property states. From 
1920 to 1937 they filed income tax returns on 
community property basis. For next three 
years they filed returns on basis that securities 
held in their individual names were their 
respective separate property. In 1941, they 
changed back to community property basis 
respecting income from all sources, and filed 
claims for refund for 1938, 1939 and 1940. 
In support of their claims they executed affi- 
davit in which they stated that they had always 
considered any property they owned as com- 
munity. Refunds were obtained on strength 
of this affidavit. Upon decedent’s death, Com- 
missioner included, in his gross estate, secur- 
ities standing in name of decedent’s wife, on 
ground that these securities constituted com- 
munity property. 

HELD: For Commissioner. Taxpayer was 
estopped to deny that property was community 
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property in view of affidavit filed and refunds 
secured. Taxpayer cannot take position which 
is contrary to that consistently taken by de- 
cedent during his lifetime. Estate of Kingdon 
v. Comm., 9 T.C. No. 111, Oct. 30. 


Gift Tax 


Gift of trust income to minors entitled to 
exclusion despite accumulation of unexpended 
income. After taxpayer separated from her 
husband, she created trust for two minor chil- 
dren designating her husband and bank as 
co-trustees. Income was to be paid quarterly 
to children, together with so much of principal 
as deemed necessary by bank, for their main- 
tenance, education and support. Trustees were 
given authority to accumulate, during chil- 
dren’s minority, such income as was not ex- 
pended for education, maintenance and sup- 
port. Commissioner claimed that gifts were of 
future interests and, therefore, taxpayer was 
not entitled to gift tax exclusions. 


HELD: For taxpayer. Discretion vested in 
bank related only to payments of principal. All 
income had to be distributed. Income not ex- 
pended for education, maintenance and sup- 
port, but accumulated for future distribution, 
did not constitute part of trust. Such income 
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was merely being held by trust for minor 
children. Under these circumstances, interests 
in income were present ones and taxpayer was 
entitled to gift tax exclusion for each child. 
McCoy v. Comm., T.C. Memo., Oct. 8. 


Present interest in trust income reduced by 
amount of principal subject to withdrawal. 
Taxpayer created trust for six relatives. In- 
come was to be paid to them quarterly in equal 
shares, until each beneficiary reached age of 
60, whereupon, each beneficiary was to receive 
proportionate share of principal. Trustees were 
authorized to use principal for proper main- 
tenance and support of beneficiaries, or to 
assist them in case of emergency, limited, how- 
ever, to $1,000 for any one beneficiary in any 
one year. Amounts so advanced were to be 
charged against beneficiary’s share of prin- 
cipal. 


In computing gift tax due, taxpayer claimed 
$3,000 exclusions for each beneficiary, on 
ground that each gift was of a present interest, 
comprising one-sixth of entire income for 
period specified, and that exclusion applied to 
present value of each such gift. Commissioner 
agreed that gifts of income were gifts of pre- 
sent interests, but contended that in computing 
values of those gifts, principal should be 
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reduced each year by amount which trustees 
were authorized to withdraw. 


HELD: For Commissioner. Where trustees 
had power to distribute entire trust principal, 
thus extinguishing trust income, gifts of trust 
income, though present interests, have been 
held to be incapable of valuation. Where power 
to withdraw is limited to fixed sums, as in this 
case, such sum must be deducted in arriving 
at present value of gifts of income. Kniep v. 
Comm., 9 T.C. No. 124, Nov. 13. 


Revenue Bureau Rulings 


Where wife took active part in husband’s 
business, part of community property exclud- 
ible from his estate. Shortly after marriage, 
decedent and his wife who were residents of 
community property stated opened a store. 
Wife worked regularly in store with her hus- 
band. Neither husband nor wife drew any 
definite salary. All property owned was ac- 
cumulated from earnings in operation of store. 


Under Section 811 (e) (2) of the Internal 
Revenue Code, all community property is in- 
cludible in estate of spouse who is first to die, 
except such part as is shown to have been 
received as compensation for personal services 
actually rendered by surviving spouse or 
derived originally from such compensation or 
from separate property of surviving spouse. 


HELD: Congressional intent was to use 
terms “compensation” and “personal services” 
in broad sense. Compensation is not restricted 
to salary or wages. Personal services need 
not have been rendered to third person. They 
may also be rendered by spouses who are gain- 
fully self-employed either independently or in 
joint enterprise. Even though wife did not 
receive compensation in form of salary or 
wages, portion of community property which 
is shown to be economically attributable to 


gi 
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her services is regarded as having been re- 
ceived as “compensation for personal service,” 
within meaning of statute. E. T. 20, Inter- 
nal Revenue Bulletin, 1947-23-12687. 


In a memorandum ruling for the press the 
Treasury Department has clarified its treat- 
ment of business insurance in respect to the 
estate tax. Where partners take out insurance 
upon the life of the other, payable to the 
insured’s wife, and without any reference in 
the agreement to the disposition of the in- 
sured’s interest in the business, both the in- 
surance and the deceased partner’s interest 
will be included in his estate. Where it is 
agreed that the proceeds are to be used to 
purchase the deceased’s partner’s interest, the 
insurance and the full value of the business 
interest will not both be included. Letter of 
Nov. 24, 1947, signed by Dep. Comm. D. S. 
Bliss. 


N. J. Bankers Oppose Community Property 


ADOPTION OF THE COMMUNITY PROPERTY SYSTEM 
in order to enjoy income tax benefits was op- 
posed by resolution passed unanimously at 
the mid-Winter meeting of the New Jersey 
Bankers Association this month. The bankers 
also voted to memorialize Congress to amend 
the income tax law so as to put the common 
law jurisdictions on an equality with com- 
munity property States. 

These resolutions followed the discussion of 
community property by Walter L. Nossaman, 
of Los Angeles, who is the California legal 
editor for Trusts and Estates. Mr. Nossaman 
had outlined the complications, some of them 
lasting for two generations, which attend a 
changeover from common law to community 
property. 


(See page 582 for decision invalidating Pennsylvania 
Community Property Law.) 
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Decisions 


Among these digests of current decisions are included reports by the following 
attorneys, for their respective jurisdictions: 


CALIFORNIA: Walter L. Nossaman—Brady & Nossaman, Los Angeles 

DISTRICT OF COLUMBIA: Harold A. Kertz—Roberts & McInnis, Washington 
MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn 

NEW JERSEY: Samuel J. Foosaner—Counsellor-at-Law, Newark 

NEW YORK: Joseph Trachtman—Trachtman & Hughes, New York City 

PENN.: E. C. Shapley Highley—Shoyer, Rosenberger, Highley & Burns, Philadelphia 


Digests of cases from IOWA, MICHIGAN and OREGON were reported 
by members of the staff. 


The complete roster of contributing legal editors appears in January and July. 





COMMON TRusT Funps — Accounting — 
Jurisdiction of Surrogate’s Court over 
Inter Vivos Trusts — Adequacy of No- 
tice to Beneficiaries 


Surrogate’s Court—New York County 


Matter of Central Hanover Bank and Trust Co., 
N.Y.L.J., Nov. 7, 1947, Page 1213. 


On this accounting by the trustee of a dis- 
cretionary common trust fund the special 
guardian representing income _ beneficiaries 
challenged the jurisdiction of the court to 
render a decree upon the grounds that, first: 
the trustee was accounting for a fund con- 
taining investments from inter vivos and testa- 
mentary trusts and that the Surrogate’s Court 
had no jurisdiction over inter vivos trusts 
and, second: that the provisions of Section 
100-c of the Banking Law respecting notice 
of the proceeding for judicial settlement of 
the account did not meet the requirements of 
due process of law under the Federal and 
State Constitutions. 


HELD: The Surrogate’s Court has juris- 
diction to entertain the account and render 
a decree, and notice provisions of the Banking 
Law do not violate the due process of the 
Federal and State Constitutions. The jurisdic- 
tion of the Surrogate is the creation of statute. 
Chapter 687 of the Laws of 1937 which added 
Section 100-c to the Banking Law and amended 
Section 40 of the Surrogate’s Court Act clearly 
provided that every trust company maintain- 
ing a common trust fund shall file an account 
of its proceedings in respect thereto either 
in the Supreme Court in the County in which 
such trust company maintains its principal 
office or in the office of the Surrogate of such 
county. The same legislation expressly confers 
upon the Surrogate the authority to settle 
such an account. Under the provisions of 
Section 100-c a corporate fiduciary is clearly 


authorized to invest in a single common trust 
fund monies held by it as executor, admin- 
istrator, guardian, personal or testamentary 
trustee or committee. It is with respect to 
the accounting for such a trust fund that 
jurisdiction is conferred upon the Surrogate. 
The legislation does not attempt to confer 
jurisdiction upon the Surrogate only as re- 
spects common trust funds consisting solely 
of investments of testamentary trust funds. 
Jurisdiction is conferred upon the court to 
entertain the accounting of this distinct legal 
entity wholly apart from any jurisdiction 
that may have existed in respect of the dif- 
ferent legal personalities holding participat- 
ing interests in the fund. This grant of jur- 
isdiction to the Surrogate should not be 
construed to be a grant of jurisdiction over 
the participating estates, trusts or funds. 


Lack of actual notice of the accounting does 
not violate the requirements of due process. 
All that is required is that the kind of notice 
and the method of giving it be reasonably 
adapted to the circumstances of the case, the 
nature of the proceedings and its subject mat- 
ter. Common trust funds were authorized by 
the legislature for the purpose of making 
the services of corporate fiduciaries available 
to smaller estates and enabling them to obtain 
the advantage of diversification of risk and 
greater safety of principal that is normally 
obtainable only by the larger investors. Its 
success depends upon its use by large num- 
bers of small estates and trusts which would 
not obtain unless it could be carried on with- 
out substantial additional expense. 


Having in mind the benefit which the legis- 
lature sought to obtain in enacting the legis- 
lation, the statutory safeguards for the benefit 
of interested parties, the fact that notice of 
the filing of the account is had by publication 
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and the further fact that the expense of per- 
sonal service or even service by mail would 
impose financial burdens so large as to over- 
come the advantages of a common fund, the 
account and manner of notice prescribed by 
the legislature were not so unreasonable as 
to amount to a denial of due process. 


COMMUNITY PROPERTY — Pennsylvania 
Law Declared Unconstitutional 


Pennsylvania—Supreme Court 
Willcox v. Penn Mutual Life Ins. Co., Nov. 26, 1947. 


Shippen Lewis was the owner and insured 
under a life insurance policy issued by the 
defendant in 1934, on which the annual pre- 
mium came due on October ist of each year. 
Lewis was then and still is married. He paid 
the October 1947 premium with funds obtained 
from three sources — a dividend declared and 
paid to him after September 1, 1947, on stock 
owned by him since 1943; a distribution of 
income made September 30, 1947, from a trust 
established many years ago, of which he was 
life tenant; and from cash which he had 
owned prior to September 1, 1947. Lewis noti- 
fied defendant of these sources of the premium 
payment. Thereafter, he assigned the policy 
to plaintiff without consideration and plain- 
tiff then applied to the defendant for a Paid- 
up Policy based on the cash surrender value 
of the assigned policy and for a policy loan of 
$500. Defendant refused both applications on 
the ground that the Community Propery Law 
of 1947 became effective September 1, 1947, 
and, therefore, Mrs| Lewis had an interest in 
the policy which limited her husband’s right to 
assign it. Plaintiff sought a mandatory injuc- 
tion directing defendant to grant his applica- 
tions. 


HELD: Injunction granted. While the Act 
did not specifically say that income from 
separate property was, in fact, community 
property, the provisions of Section 4 (giving 
the wife the management of the community 
property consisting of her “. . . dividends and 
other income from her separate property’’) 
indicated a legislative intent that the income 
from her separate property should be com- 
munity income, and whatever was true of 
the wife must necessarily apply to the hus- 
band. Under the Declaration of Rights of the 
Constitution of Pennsylvania, the Legislature 
had no power to accomplish such an involun- 
tary transfer of property in the case of mar- 
riages existing before the effective date of the 
Act. There is no distinguishing feature in the 
fact that the Act communizes future income, 
since the surrender of income and profits from 
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property renders the property valueless to the 
owner. 


The Act is invalid in its entirety because the 
Legislature, having tax savings foremost in 
mind, would not have adopted the Act at all 
if it had known it could not apply to income 
from separate property. The Act in general 
is so vague, indefinite, and uncertain, and so 
conflicting and inconsistent in its provisions 
as to be inoperative. The grant of a vested 
one-half interest to each spouse in Sections 
1 and 2 is rendered illusory by the freedom 
given the managing spouse. 


INSURANCE TRuSTsS — Life — Parol Trusts 
of Government Converted Insurance 


United States Court of Appeals—District of Columbia 


Shaull v. United States, Administrator of Veterans’ Af- 
fairs, Treasurer of the United States, Thomas B. Col- 
lins and Paul Hewetson, Appellees. No. 9406. 


The decedent, Collins, had one son, Thomas, 
by a first marriage, and two sons, Joseph and 
Paul Francis, by a second marriage. He died 
in a veterans’ hospital, leaving Government 
insurance of the value of $10,065.60. In Novem- 
ber 1939 the decedent wrote to the Veterans 
Administration revoking a prior designation 
of beneficiaries and asking to substitute his 
brother, Paul Hewetson, as trustee, with the 
proceeds to be held in trust for his children. 
He was advised by the Veterans Administra- 
tion that, although he could name a _ bene- 
ficiary as trustee, it could not be responsible 
for executing the trust, and the names of the 
beneficiaries of the trust should be eliminated. 
The decedent designated Hewetson as trustee 
to be the beneficiary of the policy, omitting 
any reference to beneficiaries of the trust. 


The guardian of two sons notified the Veter- 
ans’ Administrator that the beneficiary named 
in the policy was, in fact, trustee for the three 
sons of the decedent and that, therefore, two- 
thirds of the proceeds should be in trust with 
him for her two wards. Upon receipt of this 
claim the Administrator declined to pay the 
proceeds to Hewetson and refrained from 
making any award under the policy. 


The District Court granted summary judg- 
ment to the United States, Thomas B. Collins 
and Paul Hewetson, dismissing the complaint 
as to the Treasurer of the United States and 
as to the Administrator of Veterans’ Affairs, 
from which the guardian appeals. The ques- 
tion presented by the appeal is whether the 
District Court of the United States for the 
District of Columbia should establish and 
supervise the administration of a parol trust 





in the proceeds of Government converted in- 
surance on the life of the decedent. 


HELD: Reversed as to defendants, the 
United States, Hewetson and Thomas B. Col- 
lins and remanded with directions to enter a 
decree establishing a parol trust in the fund 
for the equal use and benefit of the trustor’s 
three sons; requiring Hewetson to give secur- 
ity for the faithful performance of his duties 
as trustee and to make periodic settlements of 
accounts as required by law; and directing 
the United States to pay the proceeds of the 
policy to the trustee when he shall have been 
properly qualified. 


The suit was properly brought in the Dis- 
trict of Columbia under the terms of the World 
War Veterans’ Act of 1924 and the court 
had power to adjudicate all claims with respect 
to the policy; the granting of summary judg- 
ments in favor of the defendants, was improper 
inasmuch as the answers of Hewetson and 
Collins admitted that the decedent orally de- 
clared a trust for the benefit of his three sons, 
although they denied that the three sons were 
to share equally in the proceeds of the trust. 
The evidence, however, disspelled such denial. 
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Dividends 
Directors on October 


were declared by the Board of 
20, 1947, as follows: 


4% Cumulative Preferred Stock 23rd Consecu- 
tive Regular Quarterly Dividend of One Dollar 
($1.00) per share. 


$5.00 Par Value Common Stock Regular Quar- 
terly Dividend of Forty Cents (40c) per share. 


Both dividends are payable December 30, 1947 
to stockholders of record at the close of busi- 
ness December 12, 1947. 


Checks will be mailed by the Bankers Trust 
Company of New York. 


Robert P. Resch, 
Vice President and Treasurer. 
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The court, as a court of equity, will exercise 
its inherent jurisdiction to declare and enforce 
a trust and to control its administration. The 
court may require a trustee to give a bond 
upon request of the trust beneficiary, as the 
prime concern of the court is to safeguard the 
trust fund and to protect the interests of the 
beneficial owners. 


Judicial interpretation is particularly neces- 
sary concerning a parol trust, in order that 
after an examination of all available evidence 
an authoritative definition of its terms and 
conditions may be recorded in permanent form. 
Exercise of the court’s inherent power con- 
cerning trusts is especially appropriate in the 
present case in which the trustee’s desire to 
act without giving security and without re- 
straint of court supervision is resisted by the 
beneficial owners of two-thirds of the trust 
fund. Although the United States supports 
the trustee in his wish to interpret and ad- 
minister the trust in his own way, its refusal 
to pay the money to him significantly empha- 
sizes the necessity for a judicial decree de- 
termining the nature of the trust and providing 
for the qualification of a trustee to receive 
the fund. 
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LIFE TENANT & REMAINDERMAN — Ap- 
portionment of Proceeds of Sale of Stock 


California—Supreme Court 


Estate of Traung, 30 A.C. 815 (Nov. 5, 1947) (re- 
versing decision of District Court of Appeal, abstracted 
Trusts and Estates, Jan. 1947). 


Traung’s will established a trust for the 
purpose of paying “the net income, revenue and 
profit” of the trust estate to widow for life, 
remainder to two adopted children. Part of 
the trust assets consisted of shares of Traung 
Investment Company which were sold by the 
trustees and the proceeds credited to corpus. 
It was a condition of the sale that all the 
stockholders of Traung Investment Company 
had to sell their stock and this was carried 
out. 


HELD: Sale is not equivalent to liquidation 
and the income beneficiary is not entitled to 
any part of proceeds of sale because of 'in- 
crease in value of the stock due to earnings 
accured since creation of the trust. The court 
apparently disapproves of the Pennsylvania 
rule regarding this matter, although it ap- 
pears that the life tenant did not sustain the 
burden of proving that the sale price repre- 
sented any accrual of undistributed profits. 


LIVING TRUSTS — Revocation — Designa- 
tion of Next of Kin Does Not Create 
Remainder . 


New York—Appellate Division, 1st Dept. 
Matter of Ralph C. Gordon, N.Y.L.J., Nov. 13, 1947. 


The settlor received the income of the trust 
until he attained age 40. Thereafter, the in- 
come together with $2,000 principal was to be 
paid him in each year until all the principal 
and income had been paid to him. If the 
settlor died prior to such total payment, the 
trustee was to pay the principal to those per- 
sons the settlor appoints by Will, and in de- 
fault thereof, to those persons who would be 
entitled to take settlor’s personal estate pur- 
suant to the Laws of the State of New York 
existing at the time of his death. The settlor 
was one of the two trustees and resided in 
New York when the trust was created. Now 
a resident of the State of Washington, and 
having a wife and infant daughter, he sought 
to revoke the trust under the provisions of 
Section 23 of the New York Personal Property 
Law which permit revocation upon the consent 
of all persons beneficially interested. The co- 
trustee, whom the settlor had the power to re- 
move, refused to consent to the revocation 
upon the ground that the settlor was not the 
only person beneficially interested in the 
trust. An order of the New York Supreme 
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Court denied the application for a declaration 
that the trust had been duly revoked. 


HELD: Reversed. The settlor was the only 
person beneficially interested in the trust 
and entitled to revoke without the consent of 
any other person. Had the settlor granted 
remainders, the consent of the settlor’s wife 
and child would, under Section 23, be neces- 
sary. A remainder is not created unless the 
intent to do so may be determined by the 
court from the terms of the trust agreement 
alone. Upon the facts of this case it is clear 
that the settlor intended to reserve a rever- 
sion. The settlor remained in complete control 
of the trust estate by reserving the right to 
remove the other trustee and in the provisions 
for distribution of principal and income evi- 
denced no intention of benefiting anyone other 
than himself. The ultimate provision that any 
part of the principal remaining undistributed 
to him as of the date of his death should, 
in the event of failure of appointment, go to 
his next of kin under the laws of the State 
of New York, does not alter this result since 
it is merely the ultimate distribution which 
would be made of a reversion under the law 
in the absence of some different provision. 
Had the settlor been a resident of the State 
of Washington at the time of creating the 
trust, this provision would have indicated an 
intent to create a remainder. 


LIVING TRUSTS — Revocation — Reserva- 
tion to Statutory Heirs 


New York—Appellate Division, 1st Dept. 

Matter of Julier v. Central Hanover Bank and Trust 

Co., N.Y.L.J., Nov. 15, 1947. 

The settlor received the income for life; 
thereafter the income was payable to his wife 
for life and upon the death of the survivor of 
them the principal was distributable to the 
“then child or children of the settlor”’ and, 
in default thereof, “then to the then next of 
kin” of the settlor according to the Laws of 
the State of New York “then” in force and 
effect. The settlor, with the written consent of 
his wife and two children, sought to revoke 
the trust under Section 23 of the New York 
Personal Property Law. The trustee argued 
that the terms of the trust indicated an inten- 
tion on the settlor’s part to grant a remainder 
to those persons who would be his intestate 
distributees under the Laws of the State of 
New York in effect at the time provided for 
distribution of principal, and that such per- 
sons are beneficially interested as remainder- 
men and required to consent to revocation. 


HELD: The revocation was effective under 





the provisions of Section 23 of New York Per- 
sonal Property Law. The reservation to the 
heirs of the settlor is equivalent to the reser- 
vation of a reversion to the settlor himself. 
To transform into a remainder what would 
ordinarily be a reversion, the intention to 
effect the transformation must be clearly ex- 
pressed. At the time of establishing the trust 
the settlor was a resident of New York. View- 
ing all the circumstances, it is most likely 
that he intended the possible ultimate re- 
cipients of principal to take in accordance with 
the laws of descent and not by purchase under 
the deed of trust. It is difficult to conceive that 
in his reference to next of kin, he intended 
any more than that the law should take its 
course in the contingency contemplated. The 
intention to create a remainder is not expressed 
with sufficient clarity to overcome the prima 
facie precept of construction that reservation 
to the heirs or next of kin should be regarded 
as the equivalent of the reservation of a 
reversion by the settlor. 

NOTE: This language of the trust deed is 
susceptible of the construction that a remain- 
der was created because if the settlor’s wife 
survived him, his next of kin as of the date of 
his wife’s death would not necessarily be the 
persons who were his distributees. 
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PERPETUITIES — Trust Until Age 30 Held 
Valid. ; 


Michigan—Supreme Court 
In re Dingler’s Estate, 29 N.W. (2d) 108. 


The balance of the testatrix’s property was 
given in trust to pay the net income to twin 
granddaughters until they reach the age of 
30 at which time they will be entitled to equal 
shares of the principal. In the event one dies 
before 30, the survivor will take the entire 
principal uhless issue survives the deceased 
grandchild. These beneficiaries at 23 seek to 
have the trust declared invalid as v‘olative of 
the rules against perpetuities and accumula- 
tions. The trust was upheld. 


HELD: Affirmed. Where a person is en- 
titled absolutely to property, enjoyment there- 
of cannot be postponed. However, where a con- 
tingency can divest the estate, a decree grant- 
ing present enjoyment would defeat the testa- 
trix’s provision in the event of failure to 
survive age 30. Under the provisions of the 
will the principal cannot fail to vest within two 
lives in being and 21 years as required by 
the rule against perpetuities. The direction to 
pay income quarterly did not constitute an 


unlawful accumulation. 
—Staff Digest 


For ancillary service in Minnesota 


FIRST NATIONAL 
BANK of MINNEAPOLIS . 


115 South 5th Street 
Minneapolis 2, Minnesota 
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SPOUSE’s RIGHTS — Election — Accelera- 
tion of Remainder 


Iowa—Supreme Court 
Guenther v. Roche, 29 N.W. (2d) 222. 


Testator created a life estate for his wife 
and gave the rest of the estate in three equal 
shares, to his daughter, to the daughter’s 
child, and to a son. These were authorized to 
dispose of the holdings within five years after 
the wife’s death. The wife, rather than take 
under the will, chose her statutory one-third 
interest. The son sold his share to the plaintiff 
who seeks to partition the land. The daughter’s 
child objects upon the ground that under the 
will the sale is not authorized until after 
the wife’s death. Partition was denied. 


HELD: Reversed. Where a widow elects to 
take her statutory allowance the remainder is 
ordinarily accelerated. By the election the 
trust came to an end to the same extent as 


though the widow had died. 
—Stafft Digest 


SUCCESSOR TRUSTEES — Appointment of 
Trustee to Fill Vacancy — Trustees 
Must Exercise Discretion in Performing 
Discretionary Powers 


Massachusetts—Supreme Judicial Court 
Burn v. McAllister, (first case) 1947 A.S. 993, Oct. 28. 


Petition for appointment as trustee. In 1935 
X conveyed 100 shares in the B & B Company 
to X, Y and Z as trustees, the terms of the 
trust being that the dividends were to be dis- 
posed of in the discretion of the trustees, they 
to have discretion to make monthly gifts 
thereof to X and his family, namely his wife 
and children and their issue. The trust was 
to continue “until the death of the longest 
liver of Mrs. X and the now living children 
of the donor;” and then the stock was to be 
transferred to a corporation to be organized 
by the trustees and the stock of the corporation 
was to be divided “equally among the three 
trustees at said time.” X had died and the 
petitioner was the husband of one of his 
daughters. The trust provided that in case of 
X’s death if he nominated in writing a person 
to fill the vacancy the trustees must appoint 
that person. He did not make a nomination. 


HELD: The probate court had the power 
under G.L. 203, §5, to make the appointment 
since the trust instrument contained no ade- 
quate provision for filling the vacancy. It was 
also objected that. the petitioner, who was ap- 
pointed by the probate court at the request of 
the children of X, was not a party interested, 
since the children had no rights, but only 
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received gifts of the income from the trustees. 
The court held, however, that the payments 
of income were not mere “gratuities;” the 
children had the right to have the trustees 
use discretion in the distribution of income. 
Hence they were parties interested and the 
appointment of the petitioner was proper. 


WILLs — Construction — “Money” Does 
Not Include Stock or Real Property 


New Jersey—Court of Errors and Appeals 
Christ’s Home v. Mattison, 55 A. (2d) 14. 


Decedent, possessing little education, pre- 
pared her own last will and testament. It 
contained a number of errors. The last para- 
graph provided, “What money there is left 
to go to Crhist (sic) Home, Warminster Bucks 
Co, Pa.” The Court of Chancery construed this 
language to refer to cash in hand, and in 
banks, but not to include building and loan 
stock or real property. Beneficiary, Christ’s 
Home, appealed, contending that other proper- 
ty should have been included. 

HELD: Court’s determination of intention 
is limited to express words used in will. It is 
improper to speculate as to testator’s inten- 
tion. “Money” is unambiguous, and unless the 
will otherwise indicates, the common meaning 
of the word will prevail, and money only will 
devolve. “The will is a curious document and 
it is admittedly full of errors. It was prepared 
by one unskilled in the law and, quite likely, 
untutored and illiterate. The resulting litiga- 
tion is only one more example of a long series 
of similar events arising from an attempt of 
one having no legal training or ability to pre- 
pare what is concededly one of the most solemn 
and important documents in human experi- 
ence.” 


WILLs — Probate — Ancillary Probate 
Dependent Upon Situs of Property and 
Residence of Owner 


Oregon—Supreme Court 
In re Noyes’ Estate, 185 P. (2d) 555. 


Decedent’s mother was appointed admin- 
istratrix upon a petition stating that decedent 
died in Naval service, that he was a resident 
of Oregon and that he died intestate with 
property due from the United States in the 
form of compensation. A month before, de- 
cedent’s divorced wife had been appointed 
executrix under decedent’s will which she had 
probated in California upon an allegation that 
he was a resident there. The executrix peti- 
tioned the probate court of Multnomah County 
to have the administratrix removed and the 
foreign will admitted to probate. Evidence of 





residence was excluded at the trial, and the 
petition was granted. 


HELD: Reversed. Section 18-702, O.C.L.A., 
relating to admission of a foreign will to pro- 
bate, may be invoked only where the person 
is not an inhabitant of, but owns property in, 
Oregon. Unlike debts of a private debtor, a 
debt owed by the United States has its situs 
for the purpose of administration at the 
domicile of the creditor. If the decedent were 
domiciled in California the assets were there 
and the will could not be admitted here. If 
he were an inhabitant of Oregon the California 
court was without jurisdiction and an original 
proceeding should be brought here. Therefore, 
testimony as to decedent’s residence should 


have been allowed. 
—Staff Digest 


WILLS — Probate — Position of Signature 
at “End” of Will 


California—District Court of Appeals 
Estate of Tonneson, 81 A.C.A. 843 (Oct. 7, 1947). 


Testator, on initiation into the Scottish Rite, 
filled out a printed form of will, but instead 
of signing in a blank space provided for the 
purpose following the testimonium clause, he 
inserted his signature in the second line of 
the attestation clause. The question was 
whether the instrument was subscribed at the 
end thereof as required by Section 50 of the 
Probate Code. 


HELD: Considering the case as one of first 
impression in California, the court holds the 
signature sufficient. Singularly, the question 
as to whether the deceased had subscribed his 
name at the end of the instrument seems to 
have been submitted to a jury. The lower court 
adopted and the appellate court affirms the 
affirmative finding of the jury upon this 
point. 


WILLs — Probate — Signing at End — 
Loose Sheets 


Pennsylvania—Supreme Court 
Baldwin Will, 357 Pa. 432. 


Decedent was found dead by a close friend 
and neighbor, Miss Wessell. A week after the 
death, decedent’s attorney and Miss Wessell 
earefully searched decedent’s desk and the 
house for a will, but found none, whereupon a 
trust company was appointed administrator. 
About six weeks later, an officer of the trust 
company, in going through decedent’s desk, 
found in a conspicuous position three papers 
rolled up with a rubber band around them. 
In opening them, he dropped one sheet, which 
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bore decedent’s signature, and the sequence 
of the papers could not be established. 


The two of the three papers were printed 
will forms and the third was a part of a third 
printed will form. One will form contained 
a number of bequests, but instead of turning 
the form over and filling in the spaces there 
provided for naming an executor, witnesses, 
and signature, decedent apparently procured 
a second similar form and filled in the proper 
space with the name of the executor only. 
The third paper, a part of a printed will form 
not similar to the other two, consisted of the 
testimonium clause, duly filled in by decedent, 
dated, and signed by her on the line for her 
signature and seal. The attestation clause was 
filled in, but no witnesses signed. These three 
papers were offered for probate as decedent’s 
will. 


The lower Court denied probate on the 
ground that the papers did not comply with 
the requirements of the Wills Act that every 
will shall be signed at the end thereof. The 
executor and a beneficiary named in the 
papers appealed. It was conceded that the 
papers had been placed in decedent’s desk after 
the first search and before the second. 


HELD: Affirmed. The Court applied the 
test: Are the papers connected by their in- 
ternal sense, by coherence or adaptation of 
parts? and found that the sheet bearing the 
signature had no internal reference to the 
two other sheets. Moreover, since the sequence 
could not be established, the signed test- 
imonium clause may have been first, in which 
event the execution would have been invalid. 
Nor could the Court find any discernible pur- 
pose in decedent’s signing on a remnant of a 
third piece of paper, rather than on the form 
where she named the executor. The suspicious 
circumstances in which the papers appeared 
in the desk also contributed to the Court’s 
attitude that the statute should be applied 
strictly in this case. 


Rights of Foreign Trust Companies 


A FOREIGN EXECUTOR appointed under the will 
of a non-resident which grants authority to 
sell and convey property, may sell or convey 
such property in North Carolina without giving 
bond, according to a recent ruling by the 
North Carolina Attorney General’s Office. The 
foreign executor need not qualify a _ co- 
executor in North Carolina. The ruling re- 
affirms the position that banks organized under 
the laws of another State are not permitted to 
do business in North Carolina. 
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